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ihat my notice stands for Monday, and that at 2 o’clock on that day, if
I can not reach it earlier, I can have consent to take up that bill.

Mr, HARRIS, I make the motion, then, Mr. President.

The PRESIDING OFFICER. Tho Senator from Tennessee moves
thaté when the Senate adjourn to-day it adjourn to mieet on Monday
next,

The motion was agreed to.

. COUNTING OF ELECTORAL VOTES.

. The Benate, a5 in Committee of the Whole, proceeded to consider the
hill (S 9) to fix the day for the meeting of the electors of President
and Vige-President, and to provide for and rogulate the counting of the
votes for President and Vice-President and the decision of questions
arising thereon.

Mr. SHERMAN. Mr. President, T have no purpose 1o inflict o long
speech upon the Senate on the electoral hill. I think, however, that
this important guestion ought to he considered at a time when we are
as free as we cver can be from political bins. I believe that this hill
affects a question that is more dangerous to the future of this coantry
than probably any other. For twenty years it has been debated in this
Senate Chamber whether we could not devise some mode better than
the present one to count the electoral vote, Various expedients have
Deen proposed by able Senators, and they have always been approached
with an acknowledgment of the difficulties in the way, and yet with an
e;tn{est desire by every one of both parties to reach a satisfactory con-
clusion.

For a long time, I think for fifteen or lwenty years, we kad a joint
rule to regulate the mode of counting the vote. That proved to be un-
satisfuctory, and when a critical time arose, it being within the power
of gither House, the joint rale was withdrawn, and the resuls was that
this most important duty of counting the electoral vote, this niost im-
portant act of the people of the United States, is now without law or
rule to govern the mode and manper of its procedure.

Tlhie Committee on Privileges and Elections for a numberof years has
given to it its careful consideration, and I think twoor three times has
reported without a division, certainly with no division on party lines,
a_proposition, but with the distinet understanding and feeling among
them all that it was not entirely satisfactory, and that all that could
be hoped for would be to bring alouta conference with the other House,
andbin that way come to some satisfactory solution of this most difficult
problem,

Mr, President, the bill that has twice passed thie Senate and been sent,
to the House, rather with a view to £ain & conference than otherwise, is
now before us again, A conference was defeated by the unwillingness
of either ITouse to abate its jdeas on this question, and it now comes
before us again at the beginning of an administration, when no parly
advantage can be derived from our decision, when the Senate is clearly
on one side in party polities and the House clearly is on the other; and
n}ow, if ever, this matter ought to be settled upon some basis of prinei-

a.

The hill before the Senate in its general provisions, those which are
merely legislative or regulating thie mode and manner of proceeding, is
not objected to by any one. The critical points involved are 1wo, and
they are hoth presented by the fourth section. This bill provides that
in case of but one return from a State, when the two Hounses shail meet
according to the provisions of the Constitution the votes shall be opened
by the presiding officer of the Senate, in whese custody they have
been, and that they shall then be counted. That mandatory provision
i3 the only mandatory provision in the Constitution on this subject,
that the votes of the electors ** shall then be counted,” ¢

There isne mode pointed ont in the Constitution by which they must
be counted.  No provision is made in the Constitution for a dispute as
to the legality of the votes of the electors, whether the electors have
conformed to the Constitution, whetlker one set of electors or another
set of clectors have been elected; no provision whatever pointing out
either any authority or any person or any body to decide which of two
sets of electors shall be counted, or whether the votes of some of the
electors on aceount of their being ineligible shall be rejected or whether
tbe Stale was in a condition to have its vote counted, or whetheran act
o. Irovidence, such as o srow-storm that occurred in the case of Wiscon-
sin or-some other accident, prevented the electors from voting at the
time fixed by the Constitution-—in none of these cases is there a mode
provided by law by which these gnestions are to be determined, Tt
all resis in the single provision contaired in & single paragraph.of the
twellthamendment to the Constitution. Upon its construction all these
matters, of which I intend to speal very briefly, depend. Tkere is no
declaration that the President of the Henate, who opens the electoral
vote, shall eoun$ them, or that the House or the Senate either shall pass
upon the question of counting.  This is the clause:

'The President of the Senate shalk, in the prosence of the Senate and House of
Representalives, open all the cerfilicates, snd the votes shall then be counted,

Ttistobe presumed thatthe framers of the Constitution did not foresee
and could not foresce the diflicnlties that have arisen sinceupm thismat-
ter: Theconstitutional provision as to the election of President wisun-
satisfactory to the framers of {he Constitution, aud it was changed alter
the celebrated diflienlty wlen itwasa long time indoubt whether Aaron

Burr or Thomas Jeflerson shounld be President of the United States,
This demonstrated that the original provision of the Constitution was
fanlty, and onr predecessors of that day undertook to correct it and
adopted a new provigion, but that new provision presents many of the
same difficulties that occurred under the old, and to this day Congress
has never been able to solve any of them,

Binee that time there have been eleven cases of disputes as to elect-
oral votes, and twenty-one objections have been made to the electoral
votes of different States, presenting a great variety of questions, For
instance, in the Missouri case the question came up whether the vote
of Missouri, which before being admitted as a State nndertook to vote
for Presidentand Vice-Presidentof the United States, should becounted.
‘That ereated » difficulty which was finally solved by the men of those
days by simply resolving that whether it was counted or not it would
nake no difference in the result, and they therefore passed it by,

Again, when the electors of Wisconsin had been prevented by a grent
snow-storm in the Northwest, just in the midst of winter, from meet-
ing at the place appointed by the Constitution at the time designated
by law, they were unable to convene and could not vote according to
the Constitution, but met the next day and voted and sent their votes
here to e counted. I remember as well as I remcmber the counte.
nances that are now hefore me the scene of riet and tumult, of disorder
and confusion, that arose when the question about Wisconsin came up
i 1857, when Mr. Buchanan was elected President of the United States,
I never saw the House in a condition of tumult and disorder more vio-
lent than oceurred then. The President of the Senate, Mr. Mason,
undertook to give a construction to this clause of the Constitution,
which was at once met by viclent outery not only from members of the
House but from metnbers of the Senate, and it led to the separation of
the two Houses in confusion and the return of the Senate to this Cham-
ber, and ihe ouly way by which the difficalty could be solved at that
time was by passing a resolution that whether Wisconsin was counted
or not the resultwas the same, that James Buchanan was elected Pres-
ident of the United States.

And so, sir, in the many cases that have ocenrred since that time
where the votes of several States were in dispute, especially giter the
reconstruction period, the samne difficulties arose and were sol¥ed in the
way I have mentioned,fby saving that whatever way the disputed vote
was counted the people have elected by theirelectors 8 Presidentof the
United States. And, sir, in my judgment, if in 1869 the election of
President Grant had depended upon the vote of the State of New York,
after it had heen made public and was gencrally known all over the
country that the election in the city of New York had been carried by
overwhelming fraud, I do not believe the people of the United States
would have been satisied with any result that depended upon the vote
of the Blate of New York. Buat there again, fortunately for the coun-
try, we were able to avoid the difficulty by the fact that, however New
York might be counted, it would not change the result. No question
was made about the vote of the State of New York at that time, be-
cause it was known that however it was counted—and it was counted
upon the face of the papers for Mr. Seymour—it wonld be acquiesced in,
because it made no change in the result.

Several times that condition of affairs existed, until finally, in 1877, we
came to a point that did really threaten our national existence; when
civil war might have occurred under eertain circumstances; where the
disputed votes did change the result; where a chan ge even to the extent
of one vote might have altered the result. That was happily aveided
by a contrivance—for Teannot eall it much more, and I suppose Sena-
tors did not think it much more; T did not support it at the time, but
it was a wise measure—hby which a solution was brought about of this
difficnlty without producing actaal contention and strife.

I feel, iherefore, that this is a-vital question Lthat we ought to decide.
‘We ought to approach it without regard to party division, and try to
resolvé, if we can, this most difficult question of American politics.

The objection I have to this bill is that it does not solve the most
dangerous of thesc contentions. Tt does not setile a single one of those
that have arisen in the past or that are likely to arise in the fufure.
This bill makes a distinction between the votes of electors from States
where there is but one return and votes from States where 1here are
two or more Teturns or papers purporting to be relurns.  Thisis a dis.
linction without a difference, because in any case of o dispute that
may arise the manufacturing or ercating of doublereturns is the casiest
Dpossible process to present the question involved. 1f thore is bub one
return, then this bill provides that the return shall not he excluded
except by the concurrent votes of the two Housces.

If the two Houses disngree as Lo the validity of the return, then the
vote is counted.  But suppose on that return or from evidence on filo
it appears that some of {he electors elaimed to be clected from the dis-
puded State were inclixible, were members of Congress or judges of the
courts or officers of the United Stales, and therefore incligible to he
clectors, how would that question be determined where the matter in
dispute did not go 1o the whole clectoral vote, but only to a part of it ?

1 suppase that undera striet construction of this Bection, in that case
the votes would have to be counted, and therefore voles that are de-
¢lared by the Constitution itself 1o he illegal would have o bo recorded
in making up the result,
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There are many supposable cases.’ Snppose that one House in the
future should determine that in o case like that of Wisconsin the vote
ought to be counted and the other House shonld determine that it
ought not to be counted, how would this rule determine it? I pre-
gume that on the strict language of the bill the vote of Wisconsin would
be counted because the two Houses disagreed, and in that particular
case where the informality grew out of an act of Providence that would
be right; but I could name many cases where it would be wrong
where a difference between the two Houses wounld compel the count,i
ing of an electoral vote when it ought not to be counted.

Even in such a case how shall it be counted, by whom shall it be
counted, and who shall declare the result? But I could overcomne
these doubts; I would not stand in opposition to this bill because it
does not selve al! possible disputes. 1 can see that there cught to be
gonie mode of determining questions arising at the count, and if the two
Houses, who are made by the Constitution the witnesses of this act,
agrec upon the connting of a certain vote, I would regard that as the
best solution. Where the two Houses agree, the vote onght to be
counted; the two Houses may properly be regarded as the judges of
whether the vote cught to be connted; but if they disagree, why should
you give tothe opirnion of one House more weight than to the opinion of
the other? Why should we say that in case of disagreement the vote
ghall be counted ? Who will count the vote? The tellers? That
leaves it still in confusion.

Mr. HOAR. If the honorable Senator will pardon me, I think in
this particular it is propex to interrupt him for 4 moment.

Mr. SHERMAN. I am perfectly willing.

Mr. HOAR. AsI understand, the bill provides for the proeess of
counting. I do not rise now to answer the Senator’s argument, but to
point out an insufficient comprehension of the bill itself.  The bill pro-
vides a certain process to be gone through with, and it then declares:

And the votes having been ascertained :md counted in the manner and accord-
ing to the rules in this nct provided, the result of the same shall be delivered to
the President of the Senate. :

The bill provides for tellers, members of the two Houses and their
yepresentatives, who are to receive a certain statement purporting to
be the certificate of a State of its action in a matter which the Consti-
tution most carefully commits to State action. The theory of this bill
is that when a State presents itsclf and by but one utterance declares,
4 This has been my action,” it shall be counted as the constitutiorial
action of the State, nnless both Houses of Congress agree to reject it.
‘When there are two voices, each purporting to be—of course not each
actually, but each purporting to be—the declaration of the State what
its action has been, then it requires the concurrence of the two Houses
to accept one and reject the other. OF course in each case it is a re-
jection of something. ¢

And now, without going at this time into the argument in favor of
the wisdom, as far as 1t goes, of this provision in comparison with the
existing law, that is the proposition of the bill.

Mr, SHERMAN. Mr, President, the Senator does not yet meet the
difficalty, Suppose the question is not merely upon the admission or
ihe legality of the vote at the time, a question that affects the whole
vote of a State, but suppose that some of the electors are ineligible ?

Mr. HOAR. My friend will pardon me; I did not rise to meet the’

diffienlty; I did not underiake to address myself to that; I rose simply
to answer the guestion put by the Senator from Ohio, who was to count
under the bill?

Mr. SHERMAN. I do not think the Senator answers that question.
Hereis the language of the bill. Where there is but one return the bill
provides a3 it now stands:

And no electoral vote or votes from any State from which but one return has
been received shall be rejected except by the affirmalive votes of both Houses.

This permits both Houses acting in concord at the time to reject the
vote of a Btate, for it provides that in case there is a division of the two
‘Houses a vote shall be counted. What vote? The whole vote or part
of the vote in dispute?

Mr.EDMUNDS. Doesmy friend from Ohio wish for an explanatio
now? -
i Mr, SHERMAN. No; I think it would interrapt me. )

Mr. EDMUNDS, ‘That might be so, but I think there is a perfect
answer to what my friend has said. I willreserve it.

Mr. SHERMAN. Icould overcome in my own mind—and the sub-
ject has often been a matter of conversation as well as debate in the
Committee on Privileges and Elections—the difficulty in this matter,
because I can see that this provision might be sustained, that if both
Houses ‘agreed to aceept & vote that probably was as good evidence as
we conld have; but suppose they agree to Teject the vote of a State?
Thatis & dangerous power. That allows the two Houses of Congress,
which are not armed with any constitutional power whatever over the
electoral system, to reject the vote of every elector from every State,
with or without canse, provided they are in harmony in that matter.
i It was one chief ohject of the framerg of the Constitution to separate
a3 wide as the polés the élection of electors from the power of the leg-
jelative branch, 'That is plainly shown by the debates. Itwas atone
time proposed, as has been adopted in France, to allow the Congress
10 ¢lect the President, but this was rejected as being dangerous to our

+

system of government, and therefore the framers of our Government
selected an entirely distinct body of men, of the same number it is true.

but chosen in a different way by the States, to perform the high duty o,f
selecting a President of the United States, and the Constitution gives
to Congress no power whatever over that preat act except the power to
be present at the count of the votes and to see the result declared. All

the rest of the power drawn from that clause of the Constitution which

I have read is inferential.

Now, sir, even this proposition—to which I might agrec from the dif-
ficulty of pointing outa belter way to pass upon the count—does violate
ihe idea of the framers of the Constitution that the election of a Pres-
identshould be by electors separate from the legislative orlaw-making
power of the conntry. The President speaks the voice of the States
and of the people.  Ileis chosen by clectors elected in the several States
aecording to the laws of each State; and yet this bill confers power upon
Congress, the twoouscs heing in harmony with cach other, to exclude
the vote of any State.

But that is not my chief difficulty. The difficulty with me grows
out of another clause of the bill. I ought to say the second section of
the bill provides a mode by which the Iegality of the appeintment of
electors may be decided aceording to the laws of each State by judicial
interpretation. I see sowe objection to that, but at thesame time I do
not make any point against it. Then the fourth section provides:

Aud in such ease of more than one return or paper purporting to be a return
from & State, if there shall have been no such determination of the question in
the State aforesaid, thien those votes, and those only, shall be counted which the
two Houses, acting separately, shall econcurrently decide to be the Jawful voles
of the legally appointled clectors of such State,

This gives to cither House of Congress in the case of a double return
thie power to exclude the vote of New York or of any other State inthe
Union, net by the will of the two Fouses, but by the veto of cither
Youse. We know the frailties of human nature well enongh to know
that the Senate of the United Statesand the House of Representatives,
though great political bodies, as deserving of respect as probably any
that have ever been elected under a republican system of government
or any other, yet after all we are human, and are governed by passions
and by prejudices and by party bias and by party feeling—I ask you
whether it is safe to confer upon either House the power by its stmple
vote to reject the electoral vote of any State becanse there are two re-
turns from it. Jf this was a case that could only arise in rare events it
would be differcnt, but the cases of double returns can be provided for
in every election in any State at each Presidential election. = Suppese
a dispute arises, suppose the question shall arise whether a Republican
body of electors or a Democratic body of electors have been elected in
any particular State, and there is an honest difference of opinion as to
which was elected. Werecently bad an important instance wherein the
State of NewYork the whole matter turned upon a thousand votes. Suap-
posc there had been aquestion between the Republicans and Democrats
as to the legality of that count and the regularity of those proceedings,
and there had been a meeting of two bodies of electors, the Republi-
can electors and the Democratic electors in New York, and double re-
turns from those two opposing bodies had come here fo be counted,
representing two political parties; suppose the Senate of the United
States shonld be Republican as now and the House Democratic as now,
and that question arose between thetwo parties in a great State which
wonld affect and control the results of the election, and that question
was to be decided by the majority votes in these several Houses.

Here i a case where the vote of either ouse might under this bill
defeat an election. If the Senate should reject the vote of & State, and
thus seeure s party advantage, the Hounse conld reject the vote of an-
cther Btate to obtain a like advantage, and a contention would spring
up which would prevent the election of a President of the United States.
Here is the difficulty with this bill, and I wish I conld overcome it. I
do not think we have the power under the Constitution to give to either
House the right to exclude the vote of a State. The Constitution says
that in the presence of the two Houses the votes shall be counted. That
is all there is mandatory in the Constitution as to the election. Con-
gress has no right to go Lehind those votes. The votes must be counted
one way or the other, for or against, and we can not by & bill of our
framing here enable either House mupon this case of double returns to
exclude a State from the count. It not only goes to the extent of double
refurns, bub it goes further '

Mr. HOAR. Will the Senator allow me to make an explanation?

Mr, SHERMAN, Yes.

Mr. HOAR. I wish to inquire of the Senator, as part of thisvery in-
teresting statement, what in his judgment is the éxisting law on that
subject; that is, who is to count the vote now?

Mr. SHERMAN. I will come to that in a moment. I will answer
that. I am perfectly willingto come to that, and propose to do so in a
moment.,

This not enly provides for the case of double returns, but it provides
for the case of more than one return, or ‘‘paper purporting to be a re-
turn,” from a State; and in some of the cases I have seen of the count-

ing of the electoral voies for President I have heard papers read par-

porting to be returns which were ridiculous, frivolous, foolish; still
they were properly read, because the presiding officer can do nothing
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but to lay before the two Houses all the papers. 8o it provides not
only for two formal returns by contesting electors but any paper pur-
porting to be a return.

Now, not only is the guestion sometimes involved which of two
sets of electors are the lepal electors, but the question often arises asto
whether the electors themselves were competent to be electors, whether
a particular elector received the requisite number of votes, or whether
some of both tickets may not-have been elected, asoccurred in some of
the earlier cases in the history of the Government.

Mr. EDMUNDS. It occurred in California within a short time.

Mr. SHERMAN. Yes: a case may frequently occur where the ques-
tion does not extend to the whole electoral vote of the State, but only
to 1 part of it, or to an individual member.

Mr. President, it scems to me that thig is not a constitutional meas-
ure; that it does not provide what the Constitution provides for, the
counting of the vote, but it provides for the exclusion of the vote npon
the mandate of either House. I have no doubt whatever of the power
of Congress to do all that is necessary to regulate the mode and manner
of counting the vote. Ithink thatpowerisas plainly given by the Con-
stitution ag any power expressed or implied, because in the absence of
any provision inthe Constitution itself tocarry itinto execution the Con-
stitution confers npon Congress full power to regulate the mode and
manner of carrying into effect all the granted powers, and therefore of
counting the vote, but with this one limitation upon the power of Con-
gress, which stands like a rock in the Constitution, that ‘‘ the vote shall
then be counted.” Nothing can be done under color of Jaw by the ac-
tion of the two Houses to prevent the count of the vote, because ‘ the
votes must then be counted.”

I now cometo a question of greater difficulty. Howare you to deal
witlh this? "The Scoator from Massachusetts nsked me what I proposed
to do.

Mr. HOAR, Under the existing law what is to be done ?

" Mr, SHERMAN. There is now no law or rule except the Constita-
jon.

Mr. HOAR. My learned friend did not understand my question. My
question was not by what other methods he proposed dealing with it,
_but where the existing autbority is now, as he understands, to deter-
mine all these questions. Iam not gpeaking of the distinction between
an act of Congress and the Constitution, but I suppose if two returns
come from a State or one return about which guestions of law are
raised somebody must determine it, He says Congress must not.
Where has the authority from the beginning of the Government to this
day been lodged 1o do this thing that somebody must do?

Mr. SHERMAN. T think I have answered that already.

Mr. HOAR. I did not hear the answer. .

Mr. SHERMAN. Congresshas undoubted power under the residuary
clanse in the Constitution giving powers to Congress to pass all laws
suiulhle and necessary to carry into execution -the express grants of
power. Here is o provision in the Constitution for the election of elect-
ors, and iherefore the mode and manner by which the votes of electors
may be counted may be pointed out, but Congress shall not provide that
the votes ghall not be counted, becanse the Constitution says that the
votes shall be counted then and there.

Mr. HOAR. Imust have showna great want of clearness in putting
my question. The question which I ask the honorable Senator from
Ohio was not whether Congress had the power to make a law for the
fature; not, if it had, what law he would make; but to make his state-
ment complete, that I might understand his constitutional theory, I
wanted him te state where the power had been, not to provide for a
method bat to do this thing for the twenty-four Presidential elections
we have had. Who had the right to count the vote in John Adams’s
-day, or Thomas Jefferson’s, or- Mr, Grant’s, or Mr. Hayes's, or Mr.
Garfield’s? Was it the Vice-President, or was it nobody, or was it the
two Houses of Congress?

Mr. SHERMAN. T saidbeforethat I had no doubt about the power
of Congress to pass a law prescribing the ordinary proceeding, the mode
and manner of counting the vote, how the list should be prepared, how
the returns shonrld be made, what should be done with them, and all
the necessary steps that lead to the counting of the vote; but when
that votesis to be counted in the presence of the two Houses, Congress
has no right to interfere at the critical moment and say that the two
Hlouses while engaged in this business sball separate, and that either
Mouse may in case of a double return declare that the vote shall not
be counted. ‘That is the point. There is a limit to the power of Con-
press in this respect. Its power to pass laws to carry into execution
provisions of the Constitution does not give Congress power to override
the plain mandate of the Constitution. That is the only answer I ezn
make to the Senator, .

Mr. HOAR. Then, if the Senator will pardon me, I understand as
the basis of his constitutional argument that he avows that for the last
ninety-six years, I think— )

Mr. SHERMAN. Donotimpute to me language thatI did not ntter.

Mr. HOAR. There has becn no lawful anthority to count the votes
in the Presidential election in existence under our Constitution.

Mr. SHERMAN. I mever said such a thing in the world.
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Mr. HOAR. That is the substance of what the Senator said.

Mr. SHERMAN. I say there is lawful anthority to count the vote,
it must be counted, but you can not allow one Honse to prevent the vote
from being counted. You can not make a law that would deprive the
people of the United States of the power to elect electors whose vote shall
be counted.  You may prescribe the mode aud manner and form, the

elerical worls, and all that sort of thing, but when it comes to counting

the vote you can notinterpose a law and say that no vote shall be counted
unless the Senate aprees to it or unless the House agrees to it. The
vote shall be counted.

All the proceedings had heretofore have been recorded and are set out
in this book and in the books that I holdinmy hand. They show every
case where these difficulties have arisen and were put aside as not
changing the result of the election at the time to be dealt with. There-
fore it is that now, when we Lave no Presidential election in view,
when the two Houses are of oppesing parties, I desire, if possible, to
find some way that will enable us to count the vote according to the
Constitution,

The Senator will no doubt remember the position I took when this
question was before us in 1876. Then there was no law on the subject.
The joint rules had been abandoned. The two Houses could not agree
upon the mode of counting the vote. We discussed it day after day.
Then it was that the plan of an electoral commission was gotten up.
I did not believe in the constitutionality of that plan. It was a wise
golution of a great difficulty; it operated well; but I should like to have
the provision pointed out to me which authorized Congress to make
sueh a tribunal for such a purpese, I could not think so then; but I
was glad, and will be glad to see agreed upon now any mode of solu-
tion that will secure a settlement of the gquestion.

T have pever elaimed that the Constitution conferred upon the Presi-
dent of ihe Senate the absolute power to couut the vote. All that I
have said, and the substance of what I said, was basged upon the re-
mark made by Chancellor Kent in his Commentaries, in which he
says:

The Constitution does not expressly declare by whom the votes arc to be
counted. Inthecase of questionable votes, and aclosely contested election, this
power may be atl-important; and, I presume. intheabsence of alllegislative pro-
vision on the subject, that the President of the Senate counts the votes and de-
Lermines the result; and that the House are present only ag spectators to wit-

ness the fairness and accuracy of the transaction, and to act only if no chelce
be made by the electors. (Kent's Commentaries, volume I, page 277.)

What I have contended is that the power of the presidingofficer of the
Senate to eount the vote in the absence of all other legislation, resting
alone upon the provisions of the Constitution, naked and unchanged,
might be fairly inferred from the Constitution. This officer opens
the returns, hands them to the tellers, performs the ordinary duty ofa
presiding officer, and declares the result, ‘What may be the legal effect
of that declaration I never have pretended to say. If is not final and
conclusive upon the people of the United States. On the contrary, my
opinion has nlways been that if the declaration made there in the pres-
ence of the twe Houses is not satisfactory or js contested, the House of
Representatives may then meet and upon their authority to do a cer-
tain act in o certain event may decide that the time had arrived for
them to perform their daty and proceed to eclect a President of the
United States, and that the Senate, under like circumstances, on the
failure of the electoral college to produce & result, might also proceed to
elect a Vice-President of the United States. This would at once pre-
sent a contest for the courts to decide.

I do-not give these opinions with any desire to excite controversy,
but only with & desire to produce a solution of this question. Iam
satisfied that the bill as it stands is not a proper solution, nor would I
vote now to confer such a power upon o presiding officer or upon any
man, I think Congress onght to do its daty in this behalf and make
othier provision, and not leave to any human being alone to excrcise so
great and important a power. )

There are three ways which have been proposed at different times to
solve the questions that may arise in the presence of the two Houses
upen the vote of auy State as to its legality in whole or in part. Asto
the form and time and manner in which these questions should be de-
cided, there ought to be ample provisions by law—some tribunal pro-
vided to whom all questions should be referred. It has been suggested
that the President of the Senate should be clothed with that power. I
do not believe it, except in the absence of all legislation, when I think
itis a partof his duty as a presiding officer to announce the resalt, leav-
ing to others to determine the legal effect of that announcement. Bub
I do not believe in that mode. It would be totally unsatisfactory, and
I would vote for no bill which would confer such a power.

Another plan which has been proposed in the debates at different
times, and T think also in the constitutional convention, was to allow
questions of this kind to be certified at once to the Supreme Court for
its decisions in case of a division betweenthe two Houses, If the House
should be one way and the Senate the other, then it was proposed to
let the case be referred directly to the prompt and summary decision
of the Supreme Court. But there ig'a fecling in this country that we
ought not to mingle our great judicial tribunal with political ques-
tions, and therefore this proposition has not met with much faver. It
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would be a very grave fault indeed and a very serious objection to re-
fer a political gquestion in which the people of the country were aroused,
about which their feelings were excited, to this great trilunal, which
after all has to sit upon the life and property of all the people of the
United States. It would tend to Lring that court into public odium
of oue or the other of the two great parties. Therefore that plan may
probably berejected as an unwise provision. I believe, however, it
i3 the provision made in othier countries.

I think it issoinMexico; and my impression is that itis soin France
hut I have not recently read their constitution. In France the electioﬁ
is made by their legislative bodies. Therefore I regard it as being on
g;e whole not & wise provision to refer the question to the Supreme

urt. :

What other remedy is open? After all the forms provided by the law
ghall have been gone through with, and after z marked and decided vote
hetween the two Houses shows that oue is on the one side and one on
the other, ¥ know no better way than to bring the two Hounsesinto joint
couvention, and .there polling each House separately to decide the re-
sult by a vote of a majority of the representatives of the people and the
representatives of the States combined.

I know that in the Senate this nsually has not been considered with
much favor. In the first blush I did not myself Jike it. The Senate
of the United States being a smaller body than the House of Represent-
atives naturally does net wish to see its power blended in and formed
as a part of the whole of which it is but a comparatively small part.
In ordinary matters T would rcject this as being a departure from the
separate and independent action of our two legislative bodies, one the
representatives of the States, the other the representatives of the peo-
ple. But when you have examined all other remedies proposed this
geems to me the wisest solution of this question.

This very proposition was adopted with great wisdom by the Senate
of the United States by the act of 1866 prescribing the mode of electing
membets of this Lody. Our Constitution declares that the electors
ghall be chosen according to the laws of the States. Our Constitution
also declares that the members of this body shalt be chosen by the Leg-
jslatures of the States. In every State of our Union two bodies com-
pose the Legislature. In1866 Congress declared that if the two Houses
should disagree upon the election of a Senator they should meet to-
gether in joint convention and decide that matter by a majority vote
of the members voting.

The same repugnance existed in that caseas in this, Itwasthe Leg-
islature that was to act, and yet our people stood for seventy years the
inconvenience of the old system before they proposed this radical rem-
edy. Tor a time Ohio was not represented in the Senate, becouse the
senate of the State was one way and the house was the other, and they
would not agree to go into joint convention.. Nearly every State in the
Union had been fuom time to time partly unrepresented by the contests
that grew ont of the election of United States Senators.

‘At one time before the passage of that law there were several vacant
geats in this body, made vacant by the want of unanimity in the two
legislative hodies of a State. Before that time the case often occurred
when a pending controversy ovéf a United States Senator hung ihe
Legislature in doubt for one or two ond sometimes three years, divided
it politieally, and entered into all business of the Assembly, and was
made the basis of corrupt propositions, until the ¢lection of Senator in
the old-fashioned way became—I can scarcely use any word strong
enough—it Leeame the mere plunder of political contention and Dbar-
ter. That was the old way.

Finally the two Iouses were brought to & concurrence by corrupt ar-
rangements that had been made beforehand. 8o it was alleged at the
time that the law was passed. In the case in New Jersey, which I be-
lieve was the immediate cause of the passage of that law, the case of
Stockton, the matter wag hung here in the Senate and we debated over
it for days and days, and we allcould see that in the speedy future, un-
less that controversy about Senators was settled, we would have grave
difficulties from time to time in our own body, and that the time of
the Senate-would be constantly employed in dealing with these dis-
puted cages. = - - '

The case of Stockton took many wecks of debate. Then it was that
Congress, the Senate waiving its objection o mingle the two houses of
the State Legislature into a joint convention, doubting the power todo
it, because it was then contended that the Legislature meant a vote of
the two houses separately, still overruling that construction of the con-
stitution of all the States of the Union, did pass the law of 1866, which
provided that in case the two houses disagreed as to their choice they
should, not as hduses but agmembers of the two houses, meet in joint
convention on the next day, and then by the vote of the majority a
Senator should be promptly elected. From that time to this we have
had no trouble in having these seats filled by all the States entitled to
representation. :

Now, why is not that a good example for the counting of the elect-
oral vote? We mect not with full powers to count the electoral voles,
not with the same power that the State assemblies have to clect a Sen-
ator, but only with the power conferred upon us to witness the count-
jug of the vote. = Therefore, if there must be some fribunal to decide
dispites which may arise from time to time on the question of count-

ing the electoral vote, why not, after we have tried by discussion and
debate in the separate Houses to agree, meed together and vote there
representatives of Btates and representatives of the people on the same
footing, vote for vote, and abide the result? That at least does furnish
adecision. Thatprovidesamodeby whicl a controversy may be ended,
beeanse il you take a body of four hundred men it can scarcely be pos-
sible in the course of human events that these two bodies should be
divided equally if merged together; while, if you reguire a separate vote
in either House, more than lalf the time in all your political history
the two Houses have differed in opinion, and therefore you would bave
an equal chance every four years either of the rejection of the votes of
States by want of agreement or the admission of the votes of States by
want of agreement.  This plan does at least farnish a solution.

When this bill was sent to the Hlouse of Representatives last year they
sent us & proposition called Mr. Eaton’s bill. He had his views upon
it very decidedly. It was a plan not like this, because there the two
Youses were at once merged, and the votes of Senators and Members,
T believe, were to be counted in alphabetical order upon every guestion
without & division. That did not seem to be satisfactory; the Senate
would not agree to it. I remember the commiltee of conference would
not agree to that proposition. But it does seem to me that we would
ot lower our standard, that we would not lower our position as Sena-
tors, that we would not lower our position as representatives of States
by going into a joint convention and there taking the vote by separate
}ouses, but lep the result be determined by a majority of the aggregate
assemblage then gathered together. '

This might not create a different result. Suappose, however, that by
a narrow vote of ene in the Jouse of Tepresentatives they should de-
clare that the vote of a certain State was nob legal and should not be
eonnted, and we here by a united vote, governed as we thought by the
interests of the people of the United States, shounld declare that the vote
ought 1o be counted; in that case, the very ease provided for by the
bill, & majerity of the two Houses taken together would be in faver of
counting the vote and carrying out the will of the people. While if
the majority of one House, actuated by political motives, perhaps by
the passions and contentions of the hour, should say no, the great State
of New York or Pennsylvansa or Ohio or even the smaller States in the
Union would be exeluded from this great college of electors by the ar-
bitrary wilt of & majority of one House.

After a full study of all this guestion I am. perfectly willing to adopt
the prineiple of the act of 1866, to surrender my superiority as a Sen-
ator in legislation and go in with the Members of the House. After
we have tried to agree in separate Houses and failed, I am willing to go
with them and settle the question in dispute, whatever it may be. In
this case we would at least secure a mode of decision thgt would proba-
bly he effective, and that in all time would not result in an even divis-
ion of opinion. Then, according to the mandate of the Constitution,
which'is put in there without any ifs or ands, without any gualification,
the votc shall then be counted. It would be done even if it was not
satisfactory to usin the Senate.

Mcr. President, these are my views, and with these opinions I intend
to submit some améndments which in my judgment will carry them
out, but if they are defective in detail I should be very glad indeed to
have them referred to the Committee on Privileges and Llections, or to
my friend from Massachusetts who has charge of the bill, for any re-
vision or criticism that he may male upon them. It is my idea that
after all these proceedings in this bill have been gone threugh with the
clause allowing either House to exclude a vote should be stricken oub
of the bill, and that there should be inserted in it a provision that when
an agrecment has failed between the two Houses they should then meet
in joint convention, have the votes of each House counted, add the ag-
gregate together, and let the majority decide.

Mr. EDMUNDS. Mr, President, the proposition of the Senator from
Ohio, which has not been read at the desk but has been clearly stated,

15__.

Mr. SHERMAN. Will the Senator allow me to have the amend-
ments sent.up and read? * '
" Mr. EDMUNDS.
they ean be printed.

Mr, SHERMAN. Very well; I will send them to the desk.

Mr. EDMUNDS, The Scnator from Qhio has stated with clearness
his proposition. After the votes, as they are called, are opened and a
disagreement arises between the two Houses in regard to what shall be
done in identifying & vote (for that is all there iz to it, hecause every-
body agrees that whatever iz the vote of a State must be counted, so
ihaf the action of both Houses, or either House, or any other tribunal,
is to ascertain whether the paper presented is the vole of the State),
that dispute existing, the proposition of the Senator from Olio is that
in caso the Senate and the House of Representatives disagree in their
constitutional and automatic capacity as the Government of the United
States, there shall be a consolidated count of heads of the seventy-six
Senators and the three hundred and twenty-five Representatives, as the
numbers are now, and that the majority of all, per capita, shall deter-
mine the result. The Senator appears to have laid some stress upon
the fact that that is only a last resort; that where after discussion and
consideration in either Ilouse they have failed to come to an agreement,

Never mind; weé may treat them as sent up, and



1886.

CONGRESSIONAL RECORD—SENATE.

819

then in order to get some solution this is the best thing to do.  If I were
a mouse and had got to be eaten up by the cat at last, I should justas
soon be swallowed to-day as to be undergoing a discussion in her claws
for three or four days before I was swallowed. Thatis exactly this case.
The Senate of the United States might just as weil propose to the House
of Itepresentatives a Lill which declares that in case of a disagreement
between the two Houses in respect of the identification of a vote, then
and therethe judgment of the House of Representatives shall prevail
and be done with it. That is all there is 1o it.

Mr. SHERMAN. That is what the bill says now.

Mr. EDMUNDS. I beg the Senator’s pardon; that is not what the
Dill says now, The Dill says now that in case either of these equals,
ouc representing the sovereignty and purity and independence of the
States, and the other representing the massof the people of all theStates
without regard to State lines, disagree, in a certain event, nothingshall
be done in respect of the partieular pointof disagreement. Thaf isall
it says,

MMy honorable friend hnsstated that the thing which has seduced him
(if I may use such a plirase) into this remarkable proposition has been
the analogy which he secs, the parallelism, between the act of Congress
of 1866 providing for the election of Senators by the Legislatures of
States and his proposition. With the greatest possible respect to my
distingunished friend from Ohio I must disagree with him in that re-
spect. There is in my judgment neither constitutional, nor political,
nor moral parallelism in any respect between the act of Congress of
1866 and what is here proposed; and why? The government of aState
ig a unit; it is not complex. The division of its own powers within
itsell is only a partition of limitations and securities of private rights
againsthastylegislation. Thecomposition of the Congress of the United
Btates and the Government of the United States is not a unit. Itis
complex. It recognizes in large and Important respects the impor-
tance of preserving the independent sovereignty and powers of each one
of the States; and every letter and every line in the Constitution of
the United States that refers to this coniplex aatonomy separates it
from Dbeing a unit into three several parts, neither of which can act
without the consent of the two others except in the case of overriding

. the Presidential veto by two-thirds of all the States and two-thirds of
all the people represented in the other House. 'There Is the distinction,

There is, therefore, I repcat, with great respect, no possible analogy
hetween the provision of the act of Congress that the Legislature of a
Btate, it senate and its house of representatives, shall vote as a solid
body in a certain event for a Senator of the United States, and the case
of providing that it shall be determined wlo shall be the President of
the United States under our Constitution by the consolidated vote of
the members of the Senate and the members of the House of Repre-
sentatives of ‘the United States.

Do you not remember, Mr. President, dees not every Senator remem-
ber, how carefully and how explicitly in the Constitution of our fathers,
as it now stands, still undisturbed by amendment, unassailed by public
opinion, are preserved the rights of States in every act that leads to and
is consummafed in the election of a President of the United States?
First, the Constifution declares that the several States shall appeint
their own clectors of President, and nothing is left in all the other pro-
visions of the Constitution in regard to that great act except the mere
method of ascertaining what is the will of each State as a State in regard
to who its choiceshall be for the Chief Magistrate of thisnation. Then
when ihe occasion should happen, as our fathers sawif might, that there
was a failure of any one candidate to receive a majorily of all the elect-
ors of all the States put together, which was required fo make a valid
election, they provided that the House of Representatives, not voting
in solido, not voting per capjta, not voting with the members of the Sen-
ate, not votibg concurrently with the Senate as a body, but voting by
States, each delegation for its own State casting one vote and one only,
shonld select the person who should discharge the executive functions
for the next four years.

Yet in the face of all that, my honorable friend asks the Senate of the
United States to provide that in easc the question of the identification
of an electoral vote is so doubtful and so difficalt that the two Houses
acting in their independent and constitntional character (named in the
Constitution as the two Houses and not the members of the two Houses
who are to participate in this great act of summing up the result) dis-
agree, the representatives of the States shall be lost and dissolved in
the representatives of the people, and that a per capita voice shall de-
termine the result. I can not see that thereis safety in that; I cannot
see that there is constitutional right in that; for whether the State be
great or small, whether it be Ohio or Delaware, the necessity to the
people of either and each and both of those States is just as great that
their Statehood, their independence, 1n this act, as in every other under
the Constitution, must he preserved intact and cxclusive for itself,
whether it be a great Btate or a small State,

Bat I did not expect this aflerncon to go into a general discussion of
this subject, and therefore I will leave the tatter with what I have
now said {or the time being. -

Mr. SHERMAN. Mr. President, I have but a very few words tosay
in reply to the Senator from Vermont, for whose opinion 1 have great
respect.  The first point and the only point that he makes in this case

is that the Senate smrrenders something of power. Idenyit. The bill
as it stands now gives to o majority of the House of Representatives the
right to exclude the vote of any State where two returnshave been made
or even formulated on a paper purporting to be a return.  The bill as
it now stands gives the Ilonse of Kepresentatives absoluie power, per
capita, without the vote of the Senate at all, overriding the vote of the
Senate, to exclude the vote of any State where there are tworeturns.

If, therefore, there is any surrender of the power of the States it is
in the bill as it stands, because it is not auy answer tosay that we have
the same power to defeat the will of the people, 'We assume that the
Senate of the United States would never do that, and it does not give
us any advantage to say ihat we can do as much mischief asthe House
can do. If the Iouse is bent on evil, to follow partisan designs and
party ends, it has it now under the hill, Whatever may be our opin-
ion in the case I put, where by a majority vete of one in the House of
Representatives a State may be cxcluded and our united vote could
not overtop that single vote of a single member, the House has the
power to exclude the vote in any case.

The only other oljecltion which occurs te me is that the Senalor
anys this is an abandoament of Stafe rights, Notatall. The States
are cqual, New York and Delaware, Pennsylvania and Florida, and
that we all stand by as the basis of the organizetion of the SBenate.

But does my proposition make any inequalily of the States? IDoes
not Florida have as many votes in that joint assembly as the State of
New York? Does not Delaware vote cqually with DPennsylvania?
‘Where is the inequality of the States? 1t may be that {he presenee of
the Senate disagreeing with the House, with its vote representing the
States, might change the result which otherwise wonld be within the
power of the House by party majority, by party voles, te overturnand
override the will of the people and exclude States from their voles.
They represent people; we represent States.

Therefore the propesition made by me gives ihe advantage {o the
smaller State, if there is any advantage, because when we go there in
joint assemDbly the small States may have 3 votes for a population of
200,000, while the great States would have only 1 vote for 160,000, or
whateverit maybe. Sotheadvantage isalwayswith thesmallerStates,
and my proposition does not disturl that advantage bat givesthem the
bhenefit of it.

Nor do I see anything in the point made by the Senator that our Gov-
crnment is a complex government. So it is; but one of Lhe essential
properties of this Government has been to separate the powers of the
great divisions of the Government—executive, legislative, and judicial.
It was the intention of the framers of this Government to make the
election ofa President far removed from the Congressof the United Siates,
and the only part Congress plays in it on the face of the Constitulion is
that the votes must be counted in the presence of the two Houses. The
bill as it stands now not only gives Congress power by the two Ilouses
to override the will of the people expressed threugh their electors, hut
it gives to either House upon o prepared case that can be made in any
State the power to defeat the will of the people.

Now, sir, I do not want to sec that power rest anywhere, angd if it
must rest somewhere I want it to rest with the largest body of repre-
gentative men—who represent the honor, the property, the States, and
the people of this great country. I should rather take the decision of
a majority of four hundred men than the separate decisions of two
bodies, one composed of seventy-five and the other of three hundred
and twenty-five. Inthe one case there is a certainty of a decision, and
that is more than anything else, because even a bad decision is hetter
than no decision. No decision in the case of the election of a President
may involve us in a civil war, which God forbid—ve have had enough
civil war for our generation or for all generations—while if there is a
settiement of this question by the vote of a majority we know how cor-
dially the people acquiesce in whatever is done according to law.

Senators, 1 have given to this subject my earnest consideration, cer-
tainly with no desire of a party advantage, and I have come lo the con-
clusion that the safety of our country within a brief period of timemay
turn npon the mode in which we decide this question. I am willing {o
leave the decision of the controverted questions which come up in those
stormy scenes, seven of which I have witnessed to the final resort, fo be
scttled by the majority of the votes of the representatives of the people
and the representatives of the States united in one general assembly.

Mr, EDMUNDS. The difficulty that the Senator from Ohio suggests,
of not deciding in one case and deciding in the other, is an imaginary
one. Under the bill as it now stands, or any other possible bill that
regulates by law this process, the result is a decision conformable to the
form of the lJaw. It does not leave anything undecided. Itonly pro-
vides by law that whatever the two judges can not agree upon shall be
followed Dby a result, that that paper shall not be treated as the au-
ihentic act of the State. Now, suppose you put it the other way, that
would decide it equally well, that wherever they could not agree the
paper should be treated as the authentic act of the State; and having
reached that, as I said before, we have got to the end of the guestion,
for the authentic actof the State having Leen ascertained, then theCon-
stitution, superior to everybody and everything, declares what shall be
the consequences of it, and that the man who gets the majority of all
the votes of the electors of the States shall be the President. It does
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not Jenve anybady to decide anything, and that is just where the case
stands. Therefore, when the Senator proposes that in the case of a dis-
agreement between the two Houses of a complex government respect-
jng distinet and separate rights and liberties, that shall be followed hy
lenving it to one of those two Houses (for that is what it is) to decide
what shall become of the rights and liberties and securitiesin elections
of the people, you have given away your case.

The Senator says: Why the House of Representatives may be infin-
enced by a political bias and by 1 majority may declare that a vote
shall fiob he counted or shall, because they may decide either way.
Where is the Senate? May not the Senate be influenced by a similar
biasand in a similar way ? We areall alike. So we do not gain any-
thing in the illumination of this result by saying that one body or the
other body may be influenced by a bias, or by corruption, or by what-
ever,

Tower must be reposed in every government somewhere. Thefathers
who built this Government reposed it, as it regards this matter and all
others affeatig the whole people of the United States, in three separate
bodies, four in fact, the legislative in its two branches each acting in-
dependently of the other, the executive, and the judiciary, That was
the system, and I repeat a thing to which my friend did not refer at all,
that every step in this constitufional process of the clection of & Tresi-
dent is a step of States and nothing else. So when you declare that the
States shall disappear in casc of disagreement between their represent-
atives and the representatives of the whale body of the people, and
that seventy-six Senators shall be consolidated with three hundred and
twenty-five Representatives, you might just as well in a case of party
Lias leave the Senate out altogether. Take it as it i3 now, 6 or 8 Re-
publican majority, whatever it is—not heing much of a politician I
have not connted it up, but somewhere there—and the House of Rep-
resentatives,’as I helieve, 40 or 50 Democratic majority, Now, sup-
pose the ease of this bias which is to operate ab the other end of the
Capito} in one way on a disputed vote and to operate at this end of the
Capitol the other way. We arc then consolidated. The voice of the
Senate is lost except ns to the 6 votes, or the 8 votes, or whatever it
is. Suppose fifteen years ago, when the House of Representatives had
a large Republican majority and there was the same party bias, then
the result wonld be exactly reversed if bias is to have its influence.
That is the case which my friend presents, and nothing else, that we
are to get rid of the difficulties of either House acting by itself undera
bias, and to accomplish that resulf, to obviate that bias, by putting the
two biases topether and letting the biggest bias manage the perform-
ance. That is the way it is.

We can not legislate in that way, gir, We must legislate upon the
theory thatin hese two great departments of the legislative power of the
Government, and of all its power so far as regards carrying on a gov-
ernment, year in and year out and in the long time to come the States
and the people will have such representation as on the whole will be o
representation of justice and of the truth; and when you undertake to
legislate in view of the idea that one party or the other is to be carried
away by a hias you are legislating for a contingency of affairs that no
human contrivance can provide for. You have only put together the
opposing influences of bias or of eorruption, or whatever it may be, and
say that the largest amount of eorrupt influence, if it were that, that
can be got together in one solid hody shall have its victory.

That, Mr. President, is not the theory of this Government. Thethe-
ory-of this Government, as the Constitution declares in this respect, is
that the Stntesshall choose their electors, that the votes of those States,
as certified by 1he governors, as it respects the character and office of
the persons who cast them, shall be counted, and that they shall be
counted not in the presence of the members of the two Houses, notto
be acted upon by the members of the two Houses, as such, as one body,
but in the presence of the Senate of the United States and in the pres-
ence of the House of Representatives of the United States; and when
there is o failare of the character described in the Constitution, then
the members of the House of Representatives, each State acting through
its own delegation as one single unit of power, shall choose the Presi-
ident. Now, into the face of that is thrown the proposition that the
States and the represcntatives of the people shall be poured into one
mass and melted together, and that every disagreement—and there
would always be one in such a casewhere there was a possibility of rais-
ing it—shall be left to that solid body to decide. I can not see either
the econstitutional propriety or the wisdom of such a proposition. -

Alr. BVARTS, "Mr. President, if weare to test the gquestion now in
delate by its influence in the determination of the election of a Presi-
dent, and if that determination is to be decided by one or two of the
Houses of Congress, or by the two Youses of Congress together, it is

worth while for us to see in what possible predicament this issue may |.

De placed under the Constitution. If it be true that the only debate
raised in behalf of the power of the Senate is against its being swallowed
up in the numerieal count of the two Houses—in other words, that its
preference and its duty may be gacrificed by this numerical count—let
s sce how the disposition of the case is to present itself, and what the
consequence is to be to the Senate’s power, il there is adifference betwecen
the 1wo Houses.

It is not worth our while to debate what may be the juncture when
the rejection or the acceplance of the vote of any State will not affect

the election. -Itis only in the eritical condition when the rejection of
the vote of a State or its acceptance will vary the result; and how can
that arigse?® It never can arise from suppressing the vote of a State ex-
cept in itg depriving a candidate of a majority of the electors; other-
wise it ig ineffectual, You therefore must deduct from the triumphant
candidate, if the State’s vote is counted, enough to deprive him of the
right of election, but you can not confer upon the competing candidate
the superiority of votes to elect him. A candidate, to succeed, must
have o majority of the electoral ecllege. You can not increase the vote
of the candidate who is to profit to a certain extent apparently by de-
riving his competitor of votes.

What, then, happens if you adoptthe system that difference between
the two Houses by negation of opinion shall suppress the vote of a
State? Simply that that candidate whose vote is suppressed has not a
majority; his competitor has no majority, and the Senate in numerical
count is absolutely swallowed up by the House whenever it chooses to
make n difference of opinion, for then by the House making a differ-
ence of apinion it prevents there being a majority for any eandidate,
and then the House is in possession of the election. There the method
proposed by the Senator from OLio at least gives an opportunity to
have the Senate in its count with the House carry the day in a nice
contest, when absolutely the Senate is suppressed entircly by the mere
assertion of difference of opinion by the House. Thus by the difference
raised as to the suppression of a vote, when the suppression of the vote
takes the election away from a candidate who would have with it
majority, the House isat once the master of the election, and what can
happen when the two Houses meet together and try conclusions in a
numerical count except that the House carries it? That is, to reject
the vote, and then be in possession of the clection, which it was in pos-
session of before there was any comparison.

I will agree that when the election of President would not depend
upon whether a State’s vote was to be rejected or accepted, it is a mat-
ter of interest and of importance that no such injuastico or no such rash-
ness of judgment should suppress a vote; but I submit that the only
debate here, and that is the way it has only been urged, is that the
vote of the Senate and its protective pawer in the election is lost by the
count in the general ballof of the fwo Houses connected, I can not but
perceive that the methods proposed by the Senator from Ohio give one
opportunity 1o the Senate to overcome the majority in the House by
the count of the united votes of the two bodies, :

Mr. SHERMAN. I ask that the amendments which I sent to the
desk may be printed in the RECORD. Itis hardly worth while to read
them.

The PRESIDING OFFICER. The order to print will be made if
there i3 no objection.

The amendments intended to be proposed by Mr. BIERMAN are 28
follows:

In section 4, lines 37 to 39, strike out the words:

And no elceloral vote or votes from any State from which but one return
i!fs peen received shall be rejected except Ly the affirmative votes of both
oupes.

In same section; lines 51 and 52, strike out the words  acting sepa-

‘rately’’ and the word ‘‘concuarrently’” and insert ‘a8 hereinbefore
Y y

provided '’ before the word “‘shall.”’
In same section, lines 57 to 60, strike out the words:

Then those votes, and those only,shall be counted which the two ITouses, act-
ing separately, shall concurrently 'decide to be the lawful votea of the legally
appointed electors of such State.

And insert the following in licu thereof:

Then upon the resding of such returns or papers purporting fo be o return
from such Staie, the same proceedings shall be haod as are preseribed in the pre-
ceding section.

In same section, line 62, after the words ‘‘decision of the,’” iusert
“‘two Houses on the.”
In lien of section 5 insert:

8gc. 5. If it shall appear from the action of the two Iouses that they disagres
upon any question submitted to them under the provisions of the preceding sec-
tion,-then the members of the two “Houses,"in joint convention, shall imme-
dintely, without debate, upon the roll-call of the respective Houses, vole upon
the question or questions upon which there has been such & diqagreemenb, and
the decision of the majority of the members of the joint convention present shafl
be deemed finnl and conclusive, and the vote shall be counted accordingly and
be announced by the President of the Senate, .

That while the two Xouses shall be in meeting a8 provided in this act the
President of the Senate shall have power {o preseive order; and no debate shall
be allowed and no question shall be put by the presiding officer except toeither
House on & motion Lo withdraw, or upon questions upon which the two Houses
have disagreed ag aforesaid.

Mr. MORGAN obtained the floor.

Mr. EDMUNDS. With the consent of my friend from Alabama

The PRESIDING OFFICER. Does the Senator from Alabama yield
to the Senator from Vermont?

Mr. MORGAN. I yield to the Senator from M assachusetts [Mr,
HoaRr], who desires to explain a point in ihe bill

Mr. EDMUNDS. I beg pardon. o

Mr. HOAR. I donot desire Lo enter into the debate at this time,
for I nm not sure that the condition of my voice will allow mec to be
heard, but it seems to me that the remarks of the Senater from New
York [Mr. EVARTS] are based, I will not say upon & misapprehension
in regard to so eminent a constitutional authority as he, but vpon &
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difference of opinion with the committee as to the effect of the bill. T
understand his proposition is that if the vote of a State be rejected by
the operation of the mechanism provided in the bill it will result asa
subtraction of 50 many votes from the otherwise triumphant candidate
in the case where it makes a difference in the election, but it will not
result in an addition of those votes to the other candidate or in » dimi-
nution of the number of votes necessary for a choice, which must be &
majority of the whole number of electors. As the committee under-
stood that proposition, so far as I know, and I think I have a right to
speak for them in that particular, they supposed that when there are
two reterns from a State and under the operation of the bill no return
from a State is counted, that is not merely a subtraction of the votes
from one side or the other of the two candidates, but it is a diminution
of the whole number of clectors found by that legal and constitutional
process to be appointed, For instance, if three electors are certified to
Lave been appointed from the State of Rhode Island by one return, and
three different electors are certified to have been appointed by the State
of Rhode Island by another return, if the two Houses differ and, there-
upon, Rhode Island is not counted, it is no more counted in making up
the number of electors appointed than it is counted for one or the other
of the particular candidates. o, then, the proposition, as I understand
it, of the Senator from New York proceeds from a difference of opinion
on his part with the committee as to the effect of its bill,

Then he eays that in that case, if it resnlted in no choice after the
count had been made in this way, the House would get possession of
the question equally under the bill reported by the committee and nn-
der the method proposed by the honorable Senator from Ohio, and
would proceed to elect; but the House as an electing body is quite a
different thing from the House acting per capita under the proposition
of the Senator from Ohio, because in one case it is to be an election by
the IHouse by States, For instance, there are to be hut 38 votes cast
for the Presidency in the existing condition of the Union, and under
the process of the Senator from Ohio it is a body of four hundred per-
sons and over, who are practically and in effect, thongh not in form, to
elect the President of the United States.

Indeed, Mr. President, though I do notwish to discuss this question
now, with all due respect to the honoralile Senator from Ohie who has
just addressed the Senate, it scems to me that his proposition to solve
this grave constitutional difficulty is precisely Mr. Pickwick's advice
to his followers how to behave when they came into a town where
there was & mob.  ‘“Always shout with the mob,’! said Mr. Pickwick,
‘“But," gai@ Mr. Tupman, ‘‘Suppose there are two mobs??  “‘Then
shout with the largest.”” [Laughter.]

Mr. EDMUNDS. Now, Mr. President, with the consent of miy friend
from Alabama who wishes to address the Senate ‘
a The PRESIDENT pro tempore. The Senator from Alabama has the

oor.

Mr. EDMUNDS. I move that the Senate proceed to the considera-
tion of executive business,

The motion was agreed to; and the Senate preceeded to the consider-
ation of executive business. After twelve minutesspent in executive
session the doors were Teopened, and (at 4 o’clock and 5 minutes p. m.}
the Senate adjourned. :

CONFIRMATIONS.
Ezxecutive nominations eonfirmed by the Senale January 21, 1880.

POSTMASTERS,

Norval Blackburn, to be postmaster at Decatur, in the county of
Adams and State of Indiana.

W. H. Norton, to be postmasfer at Elkhart, in the county of Ellhart
and State of Indiana.

‘William P. Baird, to be postmaster at Mount Carroll, in the county
of Carroll and State of Illinois. v

William H. Bennett, to be postmaster al Bluffton, in the county of
‘Wells and State of Indiana.

‘William H. Elgar, to be postmaster at Plattersville, in the county of
Grant and State of Wisconsin.

Thomas H. Bayless, te be postmaster at Hope, in the county of Hemp-
stead and State of Arkansas.

Thomas Richarlls, to be postmaster at Stanford, in the county of
Lincoln and State of Kentucky.

ENVOY EXTRACRDINARY AND MINISTER PLENITOTENTIARY.

Charles D. Jacob, of Lonisville, Ky., to he envoy extraordinary and
minister plenipotentiary of ihe United States to the United States of
Colombia.

MINISTER RESIDENT.

Lambert Tree, of I1linois, to be minister resident of the United States

to Belginm,
MINISTER RESIDENT AND CONSUL-GENERAL.

Boyd Winchester, of Kentucky, to be minister resident and consul-

general of the United States to Switzerland.,

SECRETARY OF. LEGATION.
Edward H. Strobel, of New York, to be seerctary of the legation of
Lhe United States at Madreid,

HOUSE OF REPRESENTATWES.)""
THURSDAY, Jarnuary 21, 1886.

The Hounse met at 12 o’clockm,  Prayerby the Chaplain, Rev, W.II
MiLeUrN, D. D.

The Journal of thie proceedings of yesterday was read and approved,

CLAIM OF S. F. RICE.

The SPEAXER laid before the Honso a letter from the Secretary of
the Treasury, transmitting, with accompanying papers, & letter from the
Attorney-General relating to the claim of 8. F. Rice for services in pros-
ccuting certain deputy marshals; which was referred to the Committee
on Claims.

PACIFIC RAILROAD SINKING FUNDI

The SPEAKER also laid before the House aletter from the Secretary
of the Treasury, submitting an account of the investments of the sink-
ing fund for the Union Pacific and Central Pacific Railroad Companies,
and recommending a modification of the provisions of the act of March
7, 1878, indicating the securities in which the fund shall be invested;
which was referred to the Committes on Pacific Railroads, and ordered
to be printed,

BUILDING NO. 17, NORFOLK NAVY-YARD,

The SPEAKER also laid before the House a Jetter from the Secretary
of the Treasury, transmitting an estimate from the Secretary of the
Navy of an appropriation for altering and refitting building No. 17 at
the Norfolk navy-yard; which was referred to the Commitiee on Naval
Affairs.

DRAWDACK ON EXPORTED STILLS.

The SPEAKER also laid before the House a letter from the Secretary
of the Treasury, inclosing letters from the First Comptroller and the
Commissioner of Internal Revenue asking that section 10 of the act of
March 1, 1879, be amended so as to provide for the payment of draw-
back of internal-revenue tax on exported stills as such elaims accrue;
whicl: was referred to the Committee on Ways and Means, and ordered
to be printed.

CITANNELS LEADING TO YENSACOLA, FLA.

The SPEAKER also 1aid before the House aletter from the Secretary
of the Treasury, transmitting a communication from the Light-T{ouse
Board asking an appropriation of §17,250 for aids to navigation in the
channels leading to Pensacola, Fla.; which was referred to the Com-
mittee on Commerce, and ordered to be printed.

PROTESTS AND SUITS AGAINST CUSTOMS EXACTIONE.

The SPEAKER alsolaid before the House a lotter from the Seeretary
of the Treasury, transmitting communications from customs and law
officers recommending a revision of the Iaws regulating protests, appeals,
and suits by importers against the exactions of money as duties by col-
lectors of customs; which was referred to the Committee on Ways and
Means, and ordered to be printed.

: SENATE BILLS REFERRED.

The SPEAKER also laid before the House Senate bills of the follow-
ing titles; which were twice read and referred as indicated:

A bill (S. 209) for the relief of the legal representatives of John M.
Robeson, deceased—to the Committee on Claima, .

A bill (8. 241) for the relief of Joseph W. Parish—to the Committee
on War Claims.

A Bill (S. 311} for the relief of James Trabue, Thomas Thatcher,
Michael Callahan, and the widow of John Waters—to the Committee on
Claims. .

A bill (8. 498) for the relief of George T. Dudley—to the Committee
on Military Aflairs. ,

ORDER OF BUSINESS.

The Speaker proceeded to call the committees for reports to be

placed upon the appropriate Calendars.

J. W. EWING.

Mr. MORGAN, from the Committee on Patents, reported back ad-
versely the hill (H. R. 830) to provide for extension of letters patent
for improved medical compound to J. W. Ewing, assignee of M. R.
Garsam, administrator of the estate of C. H. Milchell, deceased; which
was laid on the table, and the accompanying report ordered to be
printed.

REPORT OF THE PUBLIC LAND COMMISSION.

Mr. BARKSDALE, from the Committee on Printing, reported back
favorably the joint resolution (II. Res. 18) for the further distribution of
1he report of the Pablic Land Commission; which was referred to the
Commitiee of the Whole House on the state of the Union, and the ac-
companying report ordered to be printed, L

The call of standing and select committees and of the commissions
and committees authorized by statute to report to the Ilouse was con-
tinued and concluded, no further reports being presented.

INCREASE OF PEXSIOKS OF WIDOWS AND DEPENDEXNT RELATIVES,

The SPEAKER. The morning hour for the call of_committees for
{he consideration of measures alrendy reported now beginsat 12 o’clock
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thousands of barrels of that hot water wasted every day, and helow
where there are any hospitals at all there are hot springs and hot water
and it goesoff in immense quantities. If the water was wanted merely
for eonstruction and he paid for it, he did that which he bad no right to
do. Ii was an imposition en the Government.

Mr. JONES, of Arkansas. My impression on that pointis this: These
hot springs come out, as the Senator very well knows, at a point higher
than the location of the hospital. The water he speaks of that goes to
waste runs ab the foot of the mountain. It would beperhaps cheaper
{o bay the privilege from thosc who claim to own the springs and have
the water go direclly 1o the hospital than to have it pamped or drawn
by horse-power or olher means from the creek below, That might be
a mere matter of expediency. The point I make is that the waler is
. certainly not free while the agent of the Government can not control it.

The PRESIDENT pro {empore. It is the duty of the Chair to an-
nounce that the hour of 2 o’clock having arrived, the unfinished busi-
ness is now before the Senate, being the bill (8.9) to fix the day for
the meeting of the clectors of President and Vice-President, and to pro-
vide for and regulate the counting of the votes for President and Vice-
President and the decision of questions arising thercon.

Mr. BERRY. I ask unanimous consent that the regular order he
postponed or informally laid aside, or whatever the proper order is,
until the resolution is disposed of,

The PRESIDENT pro {empore.  The Scuator from Arkansas asks
unanimons consent of the Senate that the unfinished business be Jaid
aside informally with a view to conclude the consideration of the reso-
lution which has been hefore the Senate.  Is there ohjection?

Mr. HOAR. I ohjeet to that.

The PRESIDENT pro {empare.

) Ohjection being made, the request
can not be eutertained.

TPRESIDENTIAL APPROVALS,

A message from the President of the United States, by B3Mr. O. L.
PrupEN, one of his sceretaries, announced that the President had, onilie
14th instant, approved and signed the following acts:

An act (8. 128) to authorize the Secretary of the Treasury to issue o
duplicate certificate of deposit to the People’s National Bank of Law-
renceburg, Ind.;

An act (8. 471) to provide for the performance of the daties of the
office of Presidentin case of the removal, death, resignation, or inability
both of the President and Vice-President; and

An act (8. 602) to legalize the election of the Territorial Legislative
Assembly of Wyoming.

TIOUSE BILLS REFERRED.

The following bills from the House of RRepresentatives were severally
read twice by their titles, and referred to the Committee on the Judi-
ciary:

A Bill (H. R. 3827) to remove the political disabilities of Thomas L.
Rosser;

A Dl (H. R. 3846) to remove the disabilities of Alexander P. Stewart,
of La Fayette County, Mississippi; and

A Bl (H. R. 4409) to remove the disabilities of Edward G. W. Butler,
of Missouri.

The following bills from the House of Representatives were severally
read twice by their titles, and referred to the Committee on Pensions:

A hill (H. R. 16) granting a pension to Mrs, Nancy L. Ribble; .

A hill {H. R, 414% granting a pension to Daniel B. Clark;

A bill {H. R. 551) granting & pension to Rhoda Dane;

A hill (H, R, G02) granting a pension to Mrs. AnnaD. W. Eichman;
A bill (H. R. 634) granting a pension to John Defenbaugh;
A Bill {H, I 646) granting a pénsion to Thowas M. Commuck;

A Bill {I1. R, 650) granting an increase of pension to Charlotte D.
Crocker;

A Dl(I1. .
B. Keith;

A bili {I1. k. 698) granting a pension te Phillip D. Campbell;

A bill {H. R. 700} granting a pension to Mrs. M. A. Bickerdyke;

A bLill (H. R. 702) granting a pension to Dr. J. I'. Bruner;

A Dbill (I R, 758) granting a pension to Alexander Harper;

A Dbill (. 1. 802) granting n pension to August Schindler;

A bill (H, R. 1468),increasing the pension of John P, Davis;

A Lill (H. 1. 1473) granting a pension to Margaret Flaherty; and

A Dill (H. R. 4410) for the relief of John €. Clark.

The joint resolution (1. Res. 57) to print an addition to a report on
wages, ordered printed January 17, 1884, was read twice by its title, and
referred to the Commitiee on Printing,

(93} to restore to the pension-roll the name of William

CHIPPEWA INDIANS IN JMINNESQOTA.

The PRESIDENT gre fempere laid before the Scnate the following
messiyre from the President of the United States; which was read, and,
with the actompanying papers, referred to the Committee on Indian
Aftuirs, and ordered to be prioted:

To the Senate and Howse of Representatives:

I transmit herewith a conununication of the 16l instant from the Secretary of
the Interior, submitling, with necompanying papers, a dranught of proposed leg-
falation providing for negolintions with the varions tribes aud bands of Chip-

prewa Indians in the Slate of Minuesota, with a view lo the improvement of
their present condition. .
It is requested that tie matter may have early attention, consideration, and

action by Congress,
GROVER CLEVELAND.

Execerivi MaxstoN, Jaarary 23, 15336,

NATIONAT, CONFERENCE OF ELECTRICIANS.

The PRESIDENT pro fempore 1aid before the Senate the following
message from the President of the United States; which was read, and,
with the accompanying papers, ordered to lic on the table, and be
printed:

To the Senate and Ifouse of Representatives :

I lransmit herewitha leller from ihe Seeretary of State, which is necompanicd
by the report of the Uniled States electrieal commission of the proecedings of
the national conference of clectricians liclkd at the city of Phiiadelphia in the
month of September, 1854,

GROVER CLEVELAND,

Experrive Maxsiox,

Wushington, Junnary 23, 1836.
COUNTING OF LILECTORAL VOTES,

The Senate, asin Committee of the Whole, resumed the consideration
of the Lill (8. 9} to fix the day for the meeting of the eleclors of Presi-
dent and Vice-President, and to provide for and regulate the counting
of the voles for President and Vice-I'resident and the decision of ques-
tions arising thercon.

The PRESIDENT pro tempoie.
Monrcan] is entitled to the floor.

Mr. DAWES. Iask the Senator from Alabama to consent fo my
getting the bill informally 12id aside that we may finish the Sioux bill.
I do not think there is going to be very leagthy debate upon the Sioux
bill. 1t has DLeen before the Senate now for a week in the moming
bour, and I have not felt Jike asking the laying aside of the reguiar
order herctofore. .

Mr. MORGAN. I have no charge of the bill npon which I am about
to submit a few remarks. The charge of the bill, I belicve, is in the
hands of the Senater from Vermont [Mr. Epyuxps] and the Seantor
from Massachusctts [Mr. Hoar]}, and I do not care to interfere with
the progress of the bill one way or the other.

Mr. HOAR. T hope we shall finish the electoral-count bill. 1t has
been before the Senate four or five days, and been very thoroughly de-
Dated in former years and possed with great unanimity. It'seems to
me we ought to dispose of it.

The PRESIDENT pro fempore. Objection being made, the Senator
from Alabama [Mr. MoRGANT has the floor.

Mr. MORGAN. Mr. I’resident, the question upon which I desire to
submit some remarks is fully presented in the amendment of the Sen-
ator froms Ohio who occupies the c¢hair [Mr. SBHERMAN], proposed to
become section 5 of the Dill; and, as my remarks will bear almost en-
tirely upon that feature, I send it to the desk that the Secretary may
read that proposed amendment.

The Secretary read the proposed amendment of Mr. SHERMAN, as fol-
lows:

Sgre, 5. If it shall appear from the action of the two Housesthat they disagree
upon any guestion submitied 1o them under the provisionsof the preceding sec-
tion, then the members of the twoe Houses, in jointé convention, shall immne-
diately, without debate, upon the rolleall of the respective Houses, vote upon
the question or questions upon whieh there has been such a disagreement, and
the decision of the majority of the members of the jeint convention present shall
be deemed final and conclusive, and the vote shall be counted accordingly and
be announced by the President of the Senate.

That while the two Houses shalt be in meecling as provided in this act the
President of tlie Senate shall have power to preserve order; and no debate shall
be nllowed and no question shall be put by the presiding officer exceptto either
Housc ol a motion to withdraw, or upon quesiions upen whicl: the two Heuses
have disagreed as aforesaid.

Mr, MORGAN. Mr. President, the bill reported by the commitiee
hasbeen frequently before the Senate, and has been heretofore discussed
by many members of this body, andhas been three times in substance
voted upon by the Senate.  In cach instance the prineiples of this bill
liave been adopted by the Senate, on the last oceasion without a divis-
jon, and on each of the preceding occasions by a very decided majority.
The first time the question arose in the Senate since I have been here
it came up in the form of a coneurrent resolution, which I'had the honor
ta report from a select committee of this hody when the Senate was
Democratic. .

The identical proposition which is antagonized by the Senator from
Ohio and the Senator from New York was presented in that concur-
rent reselution, I think in the very language in which it is presented
in this bill. The DemocraticSenate, largely aided by Lepublican votes
in this body, passed that resolution, as I remember. It went to a Re-
publican House and they refused to concur in it. Indeed they fili-
bustered in the House to prevent action upon it,  Afterward, when
the Senate became Izepublican, the honorable Scnalor from Vermont
[Mr. Epsmuxns] brought forward this same proposition, and the hill
was passed. It then went to a Democratic House and failed of consid-
eration. I believe that it never came back from the committee to
which it was referred, or, if it did come back, it was not considered by
the House.

So in the debate on this guestion we may all assume that thereisno
political controversy involved, and that weare trying to find thehound-

The Seuator from Alabama [Bblr.
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ary and measure of our powers under the Constitution of the Constitu-
tion in respect to this very important matter.

From the foundation of the Government, or rather from the adoption
of the twelfth amendinent to the Constitution, this hasalways been an
intercsting question, and questions have arisen in the count of elcetoral
votes for President frequently which both Houses have fonnd it neces-
sary to evade a decision upon by passing the resolutions referred to in
the remarks of the Senator from Ghio.

I have heard it very frequently stated in debate, and move frequently
in private conversation with Senators and others, that the Constitution
of the United States needs further amendment upon this subject. I
do not concede that there is any occasion for any further amendment
of the Constitation. On the contrary, I believe that the highest wis-
dom has been displayed not merely by the original convention which
adopted the Constitution, but alse bythe Legislatures of the States
and by the Congress which adopted the twelfth amendment to the Con-
stitution. That original article was formed, and the twelith amend-
ment was adopted as a substitute for it, at a time when men who un-
derstood the whole seope and purpose of the Constitution of the United
States were present in the respective bodies.

It is scarcely prudent in ms to say that we now find at a later day
that they have so contrived to confuse this great subject of the election
of a President of the United States as to leave difficulties in if which
must he removed and can only be removed by a constitutional ordi-
nance or amendment. We are too apt in considering a question aris-
ing upen the twelfth amendment of the Constitution to look alone at
the particular clanse under discussion, and not to take in view the wlhole
purpase of thatamendment. We are too apt alse to forget the fact that
the States of the American Union, and not the people of the States, ap-
point the electors to choose a President and a Vice-Y'resident.  We are
too apt to forget that the office of elector in its original institution was
intended to be a preat and an independent office, in which the clectors
would be ealled npon and authorized foexpress their own personal con-
viction, if they chiose to do so, as to the persons who ought to be selected
for President and Vice-President of the United States.

The influence of popular opinion in the United States is so potent, so
irresistible, and has interwoven itself so thoroughly with this question
of the election of electors of President and Vice-T’resident that they have
got to be in popular estimation mere dummies, mere agents for the pus-
pose of expressing the will of a partisan majority in this entire country.
1 do not know that I shall ever make an effort to reverse that tide of
public opinion which has entirely subordinated and almost extinguished
the high office of elector in the United States; at the same time, when
we come to consider the constitutional questions with which we have
the liberty of dealing, I mustrevert to the original character and power

.and authority and independence of this great office of elettor of Presi-
dent and Vice-President of the United States, and still claim for themn
the full mensure of their rights and independence as they are estab-
lished in the Constitution. :

In doing this I hope that insomefuture day of trouble I will be found
to have done my duty to the country.

1 find on looking inte the meaning of the Constitution, as displayed
in the twelfth amendment and in other parts Bearing closely upon this
subject, that there are three distinet electoral bodies, if not four, men-
tioned in the Constitution, ench one in succession taking its turu in
chousing a President and Viee-President according to the cirenmstances
upon whichiits jurisdiction and authority arise, to actfor whom? XNot
the people of the United States considered as people, but separately for
the States of the American Union, The first electoral body is composed
of the clectors chosen by the States in such manner as the States by
their legislatures shall preseribe. They compose the voting duties of
the electoral college, as I call it, of the first degree.

Another tribunal, however, was made necessary to ascertain what
votes these electors east, the persons for whom they were cast, and to
ascertain the result and perhaps to decide it.  The twe tribunals, one
to vote and the other to count, were necessary from the fact vhat) in
order to szeure the absolute independence of the electors in the respect-
ive States the Constitution requires that the electoral vote shall he
cast in those States.  Inorder that the powerof New York, for instanee,
willl its grreat and dominant supremacy in commeree as well agin other
respects, might not overawe the power of a State like Colorado, the
reqquirement ol the Constitution is that the electoral votes shall be cast
in the respective Staes.  Thatpreservesthe independenceot the electors
and enables the Stale government and the people of the State to super-
vise and secure the independenceand the integrity of the action of their
own chosen electors.  That, of conrse, vendered it necessary that when
these voters had voted another tribunal should be established in the
Constitution of the United States for the purpose of counting the votes
and ascertaining the result, and the two together compose the electoral
hody of the first degiee, as I have said.

A the controversy that arises nnder this bill aud the amendiment
of 1hie honoralle Senator from Qhtio relates to the constrnetion of some
of the words which give power and jurisdiction to the connting tribunal
of this first electoral college; but gyeat light is to be retlected upon the
determination of these eonstitutional questions by reference to the or-
ganization of the entire body of electoral colleges which may assemble,
one aiter another, under that systens,

. The elpctora.l collegeof the second degreeis the Housc of Representa-
tives which may then be in commission, composed of the members
who have been elected and gualified in that House.

The electoral body of the third degree is the Senate of the United
States acting separately, but only upon condition that the louse hag
failed to elect a President; tlhe first electoral bedy having also failed
to ¢lect a President; and then the Senate of the United States, acting
as a separate clectoral hody and casting its vote not by States but per
eapita, chooses a Vice-President of the United States; and if on the 46h
of March succceding the general election there is no President of the
United States chosen acecording to the Constitution, that Vice-Presi-
dent becomes President of the United States, as the law is now, for the
full term from the 4th of March after his election, for four years.
Therefore the Senate of the United States becomes in such an cvent an
clectoral body, having conferred upon it by the Constitutionthe poswers
of electors, which it exercises by o vote per capita in this Chamber.

The fourth electoral body, which perhaps is not less distinctively made
such in the Constitution, is the Congress of the United States, whicl has
what I term electoral power, for that is the nature of it as I conceive,
to fill up a vacancy when one has occurred both in the office of Presi-
dent and Vice-President. That must be done by a law, and only re-
cently both Houses have passed a law, and the President Y understand
has signed it, so that it is now the law of the land, by which the sue-
cession of the Presidency at the hands of this fourth electoral hody has
been changed entirely from the officers that were formerly qualificd to
hold it into the hands of the Cabinet ministers of the United States in
a certain snceession mentioned therein.

Then we have four distinet clectorsl bodies. Let me ask the Senate
thequestion, When cither of these electoral bodies fiiids itself possessed
of a particular power defined and settled in the Constitution itself, can
any other body in the United States interfere with them? Can the
judiciary interfere with them? Can Congress by legislation inferferc
with them? Can anybody in the United States deprive that clectoral
body of its constitutional rights as defined therein? ‘Why were these
four electoral bodies ordained ?  Obviously because the first might fail
and the second might fail, and if the second fails the third might pro-
ceed; and the third might fail and the fourth might proceed, and thereby
secure not merely the perpetuity of the Government, but the ttansmis-
sion of the execitive power from hand to hand without obstruction,
withount {riction, and without danger.

Sir, with this grand scheme standing before us thus ordained and es-
tahlished and nicely adjusted in the Constitution of the United States
we should be wary how we interfere so as to give the slightest dis-
turbance to it. I for one confess that I see no occasion for a coustita-
tional amendment, for I see in this wise and conservative action of the
founders of our Government and of the Congress and the people who
afterward amended the Constitution by the twelfth article perfect
security for the transmission of tho Presidency from hand to hand
through all the coming generations of men thiat shall ever ernjoy the
Ilessings of this great (Government.

After this definition of the genaval subject I propose to address my
remarks to the precise question ‘before the Seaate, which is embodied
in the amendment of the Senator from Ohio, which is that we should
usurp into the hands of Congress a power that is not given to us in the
Coustitution, and a power the exercise of which under ihe proposed
amendment of this bill would tear down and destroy the first of these
clectoral bodies.

The leading provisions of this act relate to and are intended to ex-
ecute the single clause in the twelfth amendment of the Constitution
in these words, ‘‘and the votes shall then be counted.”

The duty thus enjoined is mandatory and is also peremptory, and
rests with all its grave responsibilitics on the cath-bound consciences
of all persons concerned in connting the votes. No person who is not o
Senator or Representative, except the President of the Senate (who may
not be a Senator}, can participate in counticg the votes. .

The Constitution requires that the House of Representatives and the
Senate shall he present when the votes of the electors are opencd and
counted, but is silent as to the number of Senators or Representatives
who shall be present, Upon the prineiple of the inclusion ol the one
thore is necessarily to be implied the exclusion of the other.  When we
find that the Constitution says that the Senate and the House of Rep-
resentatives shall be present at the opening and counting of these votes,
it means that no other tribunal can be there, 1o say theleast ol it, and
participate in that connt,

The number of individual members of cither Iouase required to be
present is mentioned in the twellth amendmeat, where each louse is
resolved hy the mandate and foree of the Constitution into a separate
clectaral body, so that the Constitution, when it is silent as to the
number requaired to compose a liouse to be present at the count of
the voles under ihe twelfth amendment mnst refer for the namber
required to be present to section 5, Atvticle I, which provides that u
majarity of cach Houase shall constitute “n gueram to de business.”?
his means in both Houses a majority of all the clected and nalified
members.  When the Senate and the Mouse of Representatives mect
to count the votcs, or to hear them counted, they are and must bo as
complete and separate in their coustitutional organization nx they are
when {hey are in stsion in their respective Cluunbers.
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Ithink I need scarccly remind you that a voluntary assemblage of
Senators and Representatives, though met on the day appointed by law
or by resolution of the Houses for the counting of the votes, withont
heing organized under the presidency of the President of the Senate or
the Speaker of the House, conld scarcely be called the House of Repre-
sentatives and the Senate of the United States. Suppose, sir, that in
the absence of the Speaker the members of the House should assemble
there, or in the absence of onr President the members of the Senate
should assemble there, would that be considered a meecting of the House
and Senate within the meaning of this requirement of the Constitution
of the United States? According to the Constitution, each House when
they are 50 in meeting remains under the presidency of its own officer.
We frequently hear it stated that the President of the Senate is the presi-
dent of the joint meeting. If he is, it is only by reason of some rale or
agreement between the two Houses. The Constitution is silent upon
that point. The Constitution speaks of no officer whois to preside over
the joint meeting.

The Constitution does not any more disqualif v the Speaker from pre-
siding over the House when the Houses ave met than it authorizes the
President of the Senate to preside over the House, and there is no pre-
siding officer named in the Constitntion on that occasion for either body.
It is a house, and that is enough. To be a house in parliamentary law
and in constitutional law it must be organized under the presidency of
its rightful officer. The Constitution merely confers on the President
of the Senate the special daty of opening all the certificates, which it
requires shall be transmitted to him, of the persons voted for for Prosi-
dent and Vice-President,

The House is here, we will say, assembled on thatside of this Cham-
ber, its Speaker presiding, The Senate is here assembled on this side,
its President presiding. That fulfills the Constitution to the letter and
in spirit also, and the President of the Senate can not even call the
Houses to order egcept by common consent.  His duty as fixed in the
Coustitution is tht in the presence of the two Houses e shall open the
certificates, and the votes shall then be counted. This is the whole of
it, That aet certainly would not disorganize the Senate. That act
has no tendency to disorganize the Senate. The President of the Sen-
ate may perform this act of opening the certificates, handing them to
the tellers, or whoever else is required by law Lo receive them, without
the slightest impression upon the organization of the Senate. On the
contrary, the Benate must be present, as sucl, when this act is per-
formed, in order to make it valid.

The opening of the cextificates of election sent to him by the express
mandate of the Constitution— for Le is named in the Constitution as the
person to whom they are to be sent—is a duty outside of his duty as
President of the Senate under other circumstances, outside of any legis-
lative or parliamentary control of the body, and it has not, I repeat, the
slightest tendency to disorganize the body, ner can any inference he
drawn from the duty imposed on him on that cecasion that the Senate
is not the Senate when met in the presence of the Honse.

Sa far there is no hint in the Constitution of the dissolution of either
House into itz original elements, nor of a common membership in both
Houses of the persons who belong to each House. On the contrary, the
Houses, as such, must be present when each and every vote is opened
and counted, and it must be in session with a quornm to do business,
No other business could then be in order when the Houses are in meet.
ing but the opening and counting of the votes for President and Vico-
President, because the Constitution requires the Houses to be present,
on that business. And it nowhere anthorizes them to be present with
each other on any other business. So that the sole business the Houses
have 1o deal with is the opening and the counting of the votes, and
that business must be performed by them as Houses, and not through
the individual membership of each House, without organization, or in
some blended arrangement. .

I am asked by the honorable Senator from Mississippl what function
they perform. I did not intend to spread my argument over that view
of the case, because it was not necessary to the point that I am debat-
ing.

Mr. GEORGE. Then I withdraw the suggestion.

Mr. MORGAN. I have my views about the function they perform,
but it is not necessary that I should express them now. I ean 53y,
however, that they can not perform any other than constitutional fuzc.
tions.

Now, how this business may be transacted by the two Houses is a
matter to be regulated by agreement, or by law, and is what this bill
seeks to regulate. But it must be so condrcted that a majority of each
House shall declare the will of that House on every gquestion that arises
upon the business before them. That is a proposition that is consid-
ered self-evident. Each Honse, when in session, must in every case,
where it takes any action, declare its will by a majority vote of *‘a
quornm to do Dusiness,” unless the Constitution otherwise directs.
This ig constitutional law, and it is also parliamentary law.

No House can through its membership declare its will otherwise than
under it3 organization and pursnant to its constitution; and the willof
a majority in each House fixes irrevoeably the act of the House, so far
&3 the binding of its membership is concerned, by the authority and
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influence of that will 5o expressed. Neither House, when in session,
can permit a member of the other Honse to participate in its actionsor
deliberations. We can not invite any member of the House of Repre-
sentatives to take a seat in this body and participate with us in our de-
liberations either in speaking, in makivg motions, or in voting. We
have no such constitutional power and the House has no such consti-
lutional power.  We can take no cognizance of 2 member of the House
of Representatives as being authorized to participate with us as an in-
dividual in any of our deliberations or actions. .50, on the other hand,
can not the Honse do the same thing.

So that, if the respective members of the Houscs may vole together
and in commown on any question of counting or rafecting an electors’
vote, it must be at a time and on an oceasion when the Houses are not
in session; it must be when the Houses are in recess or are adjourned;
and yet we find that a House that is in recess or adjonrned is nota House
ihat ean participate in the opening or counting of the electoral votes.

Let us see how the opposite idea of the Senator from Ohio would
work.  Here is the vote, I will say, from the State of lllinois, that de-
termines the resuit of a Presidential election. It is not counted by
the Houses. 'They have made the effort to count it under the proposed
amendnient of the honorable Senator from Ohio as well as under this
bill, and they have failed, because they have not agreed to count it.
Being divided in opinion, they can not count it. Then, in order that
it may be opened, if (hat is the question, or that it may be counted,
if that is the question, and in effect the amendment of the Senator from
Ohio requires that the Houses must dissolve, or recess, or adjourn, so
that the will of the majority in each House, which has been just ex-
pressed, shall not bind its membership, and that each member may he
permiited to find recruits to support his views, which were lost in the
body to which he belongs, ameng the members of the other body.
In this new, heterogeneous, and ungoverned assemblage of the digjeeta
menbrae of the two Houses, no longer in session, the question is put,
‘“Shall this package, purporting to be a certificate of votes of electors
from Iliincis, he epened, one certificate from that State having been
already opened, but not counted?’’ The voteof the meeting is no.

The vote of the electors in that certificate is suppressed, and A js
elected President instead of B by an act which is not done in the pres-
ence of the ITouses, but in presence of a meeting of the members of both
Houses. Ifthequestion is, ‘“Shall the vote just epened becounted, not-
withstanding there are other certified lists of votes of electors from I1}i-
nois that have been duly transmitted to the President of the Sepate and
have not been opened,’’ and the vote of the meeting should beay, that
result would prohibit the opening or the counting of any other vote from
1llinois, ard would take from the President of the Senate the constitu-
tional right to open the certificates, that eame duly to his hands, in the
presence of the Senate and House of Representatives, because neither
body wonld be present in  capacity to do business. A general meeting
of members of both Houses would in the case I have supposed have
overruled the action of one of the Ifouses and totally seb aside its will
as declared by its majority vote on precisely the same question.

If this notion of a new constitutional power is not drawn solely from
the generous warmth and fextility of the imagination of the Senator
from Ohio, he ought in justice to mention the great constitutional au-
thority whose name must have escaped everybody’s recollection exeept
that of the honorable Senator, 50 as to inform the Senate of its anthor-
ghip. To my apprehension it is entirely new.

The Senator from New York contents himself to support and re-en-
force this new discovery of constitutional power to open certificates and
count the votes of electors when the Houses are not present, but are ad-
Jjourned, or in recess, or are dissolved, by the great weight, everywhere
admitted, of his opinion, which he gives us in round fall orb, withont
taking the trouble to display the analysis or the synthesis of the sub-
Ject—of its root, its growth in Jogical development, or its progress of
ripening in the warm sun of the splendid autumn of his wisdom.

The honorable Senator, whose coming here is welcomed by the coun-
try as a great power added to the Senate, is filled with a sudden dread
that the Senate, when differing with the House of Representatives in
counting & vote that would settle an election, might, by so differing,
cause the House wickedly to make an oppertunity to defeat a choice
by the electors appointed by the States and seize the power to electa
President as the electoral body of the second degree provided by the
Constitution. If we must grant, for the sake of the argument, that the
members of the House could so readily disbhurden their consciences of
the grave obligations of their oaths as to thus capture the position from
which the House could dictate the succession in the Presidential office,
it may be asked op what rule of probabilities is it ascertained thatthe
danger to the Scnate would be less when seventy-six Senators are vot-
ing pell-mell with three hundred and twenty-five Representatives
than when the one vote of the Senate is equal to the one vote of &
Ilouse that has set out to capture the Presidency hy rejecting the vote
of a Btate like New York, so that no candidate should receive a major-
ity of the votes of all the electors appointed by the States ?

The amendment of the Senator from Ohio provides for this mixed
vote only in case the Houses have first disagreed in counting the vole
of a State,
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The Senator admits that it is the right of the two Ilouses bo separate
themselves, and as Houses to pass npon the question whether the vote
of a State shall be opened or whether it shall be counted; hutafter they
have separated and passed upon it and the Scnate has expressed itg
will, which is binding everywhete upon the members of the Senate
when they meet again, after having disagreed, he proposes that by ];w.,v
the individual members of the Senate and of the House shall become
what? 'The electoral body to choose & President of the United States.
For, ag was observed hy the honorable Senator from New York [Mr.
Lvanrrs] the other day, this question never becomes a significant or
material one unless the particular act to be performed is one that would
change the result of a Presidential election, Then there being two
votes from a State, two sets of certificates, each certificate T will say
under the great seal of the State, and both have been opened, the ques-
fion is submitted to each House separately, Which of these votes will you
count, which will you declare to be a vote cmanating {from the consti-
tutional anthority of the particalar State? The Houses take the sub-
ject, they decide it each for itself, and they disagree and make a rocord
of their disagreement, which record binds every member of each kHouse
there being a majority vote in faver of a given proposition.  After this
solemn action on the part of hoth Houses, that question which is to de-
cide the fate of a Presidential election is brought back before the indi-
vidual membership of the two Houses,

Now let me ask if that gunestion, thus pregnant with importanee to
the people of this country, which decides the fate of a Presidential
clection, is submitted to the men who are menmbers of the House and
members of the Senate to he voted upon per capita and to be decided
according to the voice of the majority of that assemblage, isnot that an
clectoral body? They are not legislatures; they could not consider the
guestion of removing the disabilities from & rebel even though they
might wish to do it; they have no function or duty there except in con-
nection with the constitutional mandate that the vote shall be opened
and counted in their presence.

But the amendment of the honorable Senator from Obio, when it
brings them together after the two Ilouses have failed to agree, confers
upon them the authority of a now electoral body, and their vote elects
the President of the United States. Thus the Constitution having or-
dained that there shall be four successive electoral bodies, and having
given them powers that are intended to cover every emergency that
can arise, the Senator from Ohio seeks to create o fifth electoral body,
and thus amend the Constitution by an act of Congress.

Can there be a more towering threat or a greater danger to {he lim-
jtations of constitutional organization and power than that which the
honorable Senator from Ohio, sustained by the honorable Senator from
Few York, bring forward when they declaré the right of Cengress to
create an electoral body, which the people have never chosen, with ref-
crence to the clection of a President of the United States, aid that that
electoral body shall decide the question for the States absolutely, and
in doing so override and hreak down the deliberate opinion, as voted
and rocorded, of one of the co-ordinate branches of the great legislative
departinent of this country. Sir, I can only characterize it as & daring
movement amainst the Constitution. It brings the electornl powers of
the States into judgment before a tribunal to which the Constitution
has never made them subject.

If it had been proposed that this question should be snbmitted to n
committee of one bundred men to be appointed by the President of
the Senate, we would have no mere authority to do that than we have
to eonfer upon this pell-mell organization the powers of an electoral
hody under the Constitution of the United States.

1n the case of the wicked scheme supgested by the fears of the Sena-
tor from New Yark, if the ITouse wishes to seize the Presidency it
would first vote to exclude from the count the vote of a State which
wonld deprive a candidate of a majority of all the votes of the clectors
appointed. This could ouly occur where the majority in the IHouse
were all ambitiously wicked or were corrupt. But inalmost every
such case the corrupt majority in the House (1 dislike to indulge in
such conjectures) would be strong enough to overbalance the minority
with the vofes of the virtuous clement of the Senate added to it.

1t ought to be taken into caleulation also that perhaps a Senator is
not, in a political sense, always altogethier a virtuous man, and that the
motives and incentives of a high ambition, or even the stimulating cf-
ficacy of pariy zeal, might cause a Senator, as it has sonietimes, we be-
 lieve, caused Snpreme Court judges, te abandon theatmosphere of purity

aud simple ju tice and act on other wmotives in his desire to adhere to
the dictutes of o party in deciding o question relating to Lhis great sub-
ject of o Presidential count. Tt isnot to be calculated that every Sen-
ator who went into this political meeting would alwagys vote for the
Tight against his party. We are just as apt to find a corrupt Senafe as
we are to find a corrupt TTouse, either in the past or in the future.

The Senate ns a body, with its traditions now too proud, and its char-
neter too well established to admit of o veluntary disgrace, is stronger
for the right. and is a mere powerful ¢nemy to fraud and unholy aw-
Bition than its members individually could bevwhen dishanded to take
part in the tumult of & meeting, where the vote of two districts would
equal the entire vote of the State if cast in the Senate.

1f' the fouse shonld, wnder this bill, as it is conjectured it might,
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seize the power to becothe the ciéctordl body of the second degree, luas
it not occurred to the Senator from New York that in such a ense the
195 votes would shrink te 38, to be distributed by the-tecident of ma-
jorities in the districts of the States respectively ¢ .

The doctrine of chances, which alarms the Senator from New York,
would dismay 2 monntebank if he could see no clearer way to fleece his
victim in a hundred trials of depraved trickery than the Housc would
have to seize the Presidency through a scheme that has so startled the
Senator from New York with its sudden and unexpeeted materinlization,
and has cansed the Senator from Ohio to warm up with & new fervor of
devotion to the rights of the people, whom we all know he loves so
tenderly. The Senators can have no real oceasion for alarm.

The Senate, in whose hody the equal influenceof a State can never be
disturbed, is a safer guardian of the right which belongs toa State, and
only to a State, to appoiut electors to choosc a President, than any other
body, however constituted, in which the two Senators from New York
wold mingle their voles and dissipate their power among thirty-four
Izeprescniatives. Doth the Senators who have opposed the bill seem fo
regard with lLorror the fratricidal blow which destroys the vole of a
State that both Houses can not agree to count. T share in their unhap-
piness, bug it is sometimes unavoidable. They seem to forget that this
result can only occar when there are two alleged States in the same
limits, and that one can not live unless the other dies.

The hill of the honorable Senator from Vermont submits this gaes-
{ion to the two TLonses separately and their disagreement destroys the
vote of 1he State, as we siy, only incase there are two scts of returns
regularly on their face under the Constilution, which it appears to be
the duty of those who participate in the count to consider, and if the
Houses can not agres upon that, of cowrse the vote is lost. They seem
to forget thatthis result can only occur when there are two alleged
States in the same limits, and one can not Jive, as T have remarked,
unless the other dies.

It is the painful duty of somebody to declare the survival of the fit-
test when two sets of electors from the same State send upin due form,
according to the Constitution, two sets of lists and votes of electors,
each regular on its face. And the real question seems to be whether
we will decide ihe matter by constituted tribunals, according to usage
and with the deliberation and composurc of judges, or whether we will
disband our court, join a mob, and inflict the death-penalty on the one
we like the least. But it is asked, Why do you destroy the votes of
both sets of electors becanse the Houses can’ nob agree as to which of
them is lawful? I answer, because the fanlt of the State has made it
unavoidable. I answer further, distinetly and without reserve, that I
take the ground of Tejecting the vote of a State in such 2 ease because
that is the true course as indicated in the Constitution, and not hecause
merely it is the best we can dg under the circumstonces.

There are four distinct electoral bodies under the Constitution, as I
have argued.

I will add, for the sake of a elearer definition and to free the dis-
cussion from embarrassment, that the people are not, and under our
Constitntion ean not be, electors of our I'resident and Viece-President.
Their powers, in every instance, are indirect, and are represented
through their States and by the agents of the States, except that the
peopleelect the members of ihe House of Iiepresentatives, whoin voling
for President represent their States. - -

A rule of cofistitutional law which would govern one of ihe elect-
oral bodies of the first, second, or third degrec ought, by analogy, to
govern in either of the other two where the circamstances are alike.
When the House votes for President, if ten of the Representatives from
Tllinois vote for A and ten vote for i, the vote of the State is balanced
and entirely lost; and that aceording o the provision of the Constita-
tion. So we find the Constitution, cx industria, providing for a case,
when the House comes to ~vote (and they vote by States in the House),
where the balance of the vote, the tie between the ten on one side and
the ten on the other, annuls the voice of the State in the electoral
count.

Shall we say in such case that the vote is lost by a lie in the elect-
oral power in Illinois by the inability of the State to act? That is
true if the power of the State expressed according 1o Jaw is the true
electoral power. If we say, however, that the true elecloral power is
the will of the majority of the people of Illinois as expressed in the
ballot-hox, the tie vote in the IHouse, which expresses the will of each
of the twenty Congressionad distriets, reverses and destroys the will of
the State. Ten of these representatives may represent 109,000 moare of
the people of Iilineis than the other ten.  This 1s the destruction of the
clectoral power of 1llinois, in the case supposed, by the actof her own
clectors who sit in the Ilonse—the clectoral body of the second degree.
Il they ean constitutionally deslroy it by atie vole, why may not the
Jiouses destray iL? This is a grealer evil and, as our history shiows,
fur more dangerous to the public tranguillity than any that have
startled ilie Senators who oppose Lhis bill, and thatscem {0 have fright-
ened them into the still more dangerous ex pedient of dismembering
the Senate iu a case where so ruthless au act might secm to be a necos-
sary sacrifice to save the electoral vote of a State. .

But 1his precise method of destraying the clectoral vole af a Siatehy
a lic vote of its members in the ouse is provided for in the Constitn-
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infortuniwm.  Another method of destroying the electoral vote of a State
by the act of the elactors in the college of the second degree that the
Constilution permits is where o State delegation in the House with-
draws or fails to be present, which I suppose might be termed felo de se,
or death with suicidal intent. A thipd method of destroying the entire
power of the House to clect a President is for thirteen out of the thirty-
eight States 1o be absent from the body, for it requires twi-thirds of
the States to have a representation on the ficor of the House to consti-
tute a quornm to elect a I'resident. Tt also requires the vote of a ma-
jority of all the States, including those not present, at the election to
choose & President. Thirteen of the States of the Ameriean Union
finding that a person is to be elected whose alection instead of executing
reverses the public will, thirteen States finding that frand has been per-
petrated in one or hoth 3( the Houses in counting an electoral vote or
In refusing 10 count it iforder that the cleciion may be devolved upon
the Ilouse of Representatives, can quietly withdraw from that House
and hreak its power.

Are not these ample gnarantees to the minority and to the Senate
that the mere brute foree of three hundred and twenty-five men in the
House shall not be successfully used to annul the power of the Senate
in counting ihe voles of the electoral college of the first degree, and
that the Housecan not have its own sweeb will in choosing a President.

Another gograntee is that the Honse can only clect a President from
the list of persons, not exceeding three, who have received the highest
vote in the college of eclectors of the first degree.

Then comes the final guarantee to the Senate, which stands DLy as the
clectornl body of the third degree to execute the will of the Stales,

11 the House fails to clect a President by the 4th day of March next
succeeding the time of choosing clectors fixed by Iaw, the President
clected by the Senate, voling per capita, shall, on'the 4th Mareh next
after the general election, hecome, as the law now is, the acting Iresi-
dent of the United States for the next full term,

Now, the whole scope and purpose of this bill is to provide in ad-
vanee against possible or probable events that may give rise to trou-
ble and friction in trapsferring the execntive power {rom the hands of
one person o those of another. The objections of the Senators from
Qlio and New York consist mainly, if not entirely, in this specific dif-
ficulty, that the House of Representatives, in order to usurp the elect-
oral pewer into their own hands, may dishonestly refuse to agree with
the Senate in counting the votes of the electors of a State. Without
respect to the inherent improbability of such a danger, is it not clear
that the Honse would not once in a hundred or 3 thousand such events
find itself able to exercise the power it had thns seized, as against the
power of thirteen out of the thirty-cight States, 1o destroy the constitu-
tional quorum?

Thirteen States out of thirty-eight can alwaysremand the election of
the real President to the Senate.  Will it ever b that thirteen States
will not be found that will meet, a revolutionary and traitorous scheme
of the majority to seize the Presidenc , against the will of the people,
by resorting to the simple, rightful, and constitational daty of turning
theiv backs npon the frand, and of refusing to be present’so as to aid
in its consummation ?

I confess that I Took over this subject with exceeding gratifieation,
and with increased veneraiion for the builders of our copstitntional
system, when I find that the Senate has heen made the very keep and
citadel of the rightsand powers of the States, {0 preserve for them invi-
olate, and against all enemies, their great function of electing the Pres-
ident of the United Siates,

I would not, if T could, either by legislation or by constitutional
amendment, iy hands on any part of this great system of suceessive
clectoral bodics, fvith thoir present wise adjustment; behind two of
which the Senaté stands as the {hird i degree, and more congervative
than any, with powers adequnts Lo save the country against any evil
consequences that may arise from ile disagreciients of either of the
clectoral bodies of the first and second degree.

The Senate and the Sapreme Court are onr only perpetual bodies,
and they areorshould be far removed from all temptation to scize upon
powers that are revolutionary or dangereus, or to surrender an ¥ powers
that they rightfutly have. The States are constantly finding in these
hodies their shield of protection against encroachment and abmsc. The
Biates would not Iong survive in thc Uniow {he loss of ihese sheltering
tribnmals.  Tn thisbill there 3% hut, one sentiment, ansl that is to secnrs
to cach Btate its full clectoral power, 1a he expressed and exercised, us
fur as may he, under the Constitution, threugh its own Lvws and through
the fimal and conclusive judgment of its own-tribunals.  T6 i= a bill
worthy of the Senate, and recalls, with force, our attention to and our
approval of the fiet thas this body is the stii] powerinl and still con-
sistent friend of the rights guarantesd to the Stades. )

TheStates eleet the President aind Viee-I'resident of {he Tnited States,
and this bill twell adapted to secare o every State the free and final
power to decluve its cheice throngh its own Inet Liodls and aunthorities.
I they ave unwilling to take part in any election they ean not be forced
to do so. I faction dominntbes the Siate o that ity true voice is diffi-
cult to distinguish, its own trilionats can deeide wnd shoald deeide Lhe
contraversy, and make it= decision, whethor right or wrong in the light
of prevailing opitions elsewhere, stil] finaland vonelusive on everyhody.

This may be styled the death of the electoral vote of a State per |

If political revolt within a State has instituted dual governments
there, one de Jucte and the other de jure, so that two returns are sent to
the President of the Senate, somebody must decide which is the true
return from the true State.

That tribunal must he the Houses, as only the Senate and House of
Representatives can be present with anthority at the connt of the vote.

This tribunal is essentially appellate in sucha juncture, whether the
appeal is to be tried on the record, or on the facts that may impeach the
record, or on facts that may e added to the record.  Doih certificates
are laid before this high and peculiar council of state, consisting of the
twogreat organized Houses of Congress, and, each having au equal voice,
they fail to agree.

Each appellant loses its case, and the voice of the State is silenced.
All cases of appeal aro loat where the appellate court is equally divided,
and men, possibly imnogent, have been hanged on the force of that
inevitable law.

That the vote of a Stateshould be thus killed would ben misfortune,
and its pitying epitaph might be “intcr arma feges silent.”  Dut in the
majority of cases the fanlt of the State to provide for the preservation
of order within its limits would be the real cause of the loss of its
electoral power for the time, and it would liave no Jjust power to com-
plain of the judges if they could not discern the real Hnes of Jjustice
and right in the tumult of strife between rival parties of factionists or
patriots, who may have usurped the powers of the State under the
forms of ity laws,

Cases of exfreme hardship are always arising in all tribunals, but
they ouly serve to modify the rigor of judgment to the degree that is
permissible without making shipwreck of principle.  Under this bill
the cases will be rare in which a State is without fault if it permits
two sets of votes of electors to be sent to the President of the Seuate
in the name of, and under the great seal of, the State. If the States
will not dutifully exercise their own powers, so that their rights ean
not be abridged, they can not justly complainif the two Houses, met Lo
count their votes, are unable to agree as to which of two scts of eleetors
are the rightful representatives of the electoral powers of such States.
If the vote is lost in such cases, the fanlt is wholly with the State.

Twice I have recorded my vote in the Senate in favor of the princi-
ples of this measure and once in favorof a concurrent resolution which
was based on the same views I have just expressed.  On each oceasion
I have voted with the majority in the Benate, once when the Senate
was Democratic and twice when itwas Republican, the last time with-
out a division, So this has never been a party question in the Sencee
sinee I have been here. I prefer a concurrent resolution, becaunse ib is
equally as efficacious as a bill, and it is free from the disagreeable fact
that the President is to participate in legislation that may dircectly in-
terfere with a subject of the highest personal interest to him.

No power of legislation can so bind the will or regulate the conduct
of *“The high councilof state and discretion,” as my former honored col-
Ieague from Alabama (Mr. Pryor) aptly named this electoral bedy of the

| first degree, as to make it possible that'any other depariment of the Gov-

ernment can annul or set aside its decree. It may trample under foot
every Jaw we enact, and every rule we agree to, and promulgate its de-
cree as the final and conclusive settlement of the question as to who is
elected President, and yeb its decree will stand. A law will be as o cob-
web and a joint rule 23 a rope of sand na against the power of this tri-
banal.

No power in this Government can or ever will set aside and annul
the declaration of who is elected President of the United States when

 that declaration is made in the presence of the two Houses of Congress;
50 that whatever law we may pass, whatever rale we may agree upon,

we do no more than to impose upon the consuiences of members a senti-
ment of bedicnce to Iaw.  We ean not annex to the law or to the tile
auy penalty or any sanction by which either ean be eaforced after the
two Houses, met together to count the Presidentinl voté, have willfulfy
violated and destroyed it and trampled it under foot, and yet have
counted the votes and declared the resalt,

The honorable Senator from Vermont remarked reeently indebate that
there is & point beyond swhich you ean not bind the human conscience,
There is & power in this country existing in mest of the tribunals which
1o one has a right to question or disregurd. A decision of the Supreme
Court of the United States might be made as o resalt of hribery, yet
there is no power in the country that can set it aside; that is the su-
preme iribunal, The votes of tlie Senators in this body mizght be cast
in faver of or against o measure under the direct influenee of bribery,
but there stauds the vote and there is no power that can set it aside be-
cause bribery might have influenced Senittors in casling it.  The voto
stands and no power remains to set it aside by searchivg into the motives
of the mea who cast it. 5o this joint tribunal may vole down the voice
of the Btate's electors, or it may sustain one sob of certified votos in pref-
erence to another, and after the act has heen done the power to revoke
it, even the power to question it, has passed eyond human control; the
only answer is, in such u case, i« lex seriple st .

Why then should we call to our aid the mere moral power of a Presi-
dent’s approval of a law which nobody can euforee, when, in doing so,
we compromise him, in some sort at least, by asking him to pass judg-
ment on a rule which might inake or unmalke him as the next President ?

I prefer tn keep free from 1'residentinl interference, whether it is in-
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vited or volurteered, in a matter where the Constitution assigns to him
po duty and a proper caution warns him not to intrude. It is & matter
where, nnder the Constitution, no duty is assigned to him, and from
which he can abstain, as Mr. Lincoln abstained from acting in a case of
the kind, without the slightest danger to the liberties of the country.
1 agree with Mr. Lincoln in his message to Congress, dated February 8
1865, on the question of his participation with the Houses in the dec]a’-
ration respecting the electoral votes of Tennessee and Louisiana, which
T will read. ' 4

As I remember the incident, the two Houses passed a joint resolu-
+ign and sent it to Mr. Lincolu for hissignature before his sccond elec-
tion was declared. That resclution expressed thiewill of Congress that
the votes of Tennessee and Louisiann were not entitled to be counted
in the electoral vote, and while that had no effect upon the election, it
had such 2 connection with it as that it aroused the sensitiveness of
Mr. Lincoln’s nature. He did not return the resolution to the House
in which it eriginated until aftor the votes had actually been connteil.
The House then adopted the twenty-secord rule as o substitute really
for that resolution because, I suppose, they had becn informed ol Mr.
Lincolu’s intention not to parlicipate in any way in that election, and
rtter the election had heen declared Le returzed the resolution to the
Senate with the following message:

Ty the hanorable the Senafe and House of Representalives:

_The joint resolution entitled '* Joint resolution declaring certain States noten-
titled Lo representation in the electoral college ! has been signed by the lBxeou-
tive in deference to the view of Congress impliedin its pasaage and presentation
1o him. Inhisown view, lowever, thetwo Houses of Congress, convened under
1hie Lwelfth article of 1he Constitulion, have compiete power to exclude from
counting all electoral votes deemed by them to be illegal; and it is not compe-
tent for the Executive to defeat or obstructthat power by a veto, as would be the
case if his action were at all essential inthe matter, Ile disclaimsallright of the
Execulive to interfere in any way in the matier of canvassing or countingelect-
cralvotes; and he algo disclaims that by signing seid vesolution lie has expressoed
uny opinion on the recitals of the preamble or any judgment of his own upon

1he subject of the resolution.
ADRAITAM LINCOLXN.

It is dated February 8, 1865, bub it was not sent in until the day
after the count took place.

Now that is a worthy example, Mr. President. That message of
President Lincoln shows that he was & man who was considerate of
his own personal honor and sensitive in respect of any intrusion upon
the power aud authority of another department of the Government,
or any electoral body where the Constitution did not make him ex-
pressly a participant in its action.

For that reason, and only for that reason, and hecause,as I have
stated, there can be no sanction given to a rule.or to a law which the
two Houses cannot trample out at their will and defy, I have always
believed that a concurrent resolution between the two Hahses regu-
lating in advance what wonld be their method of action as questigns
arose of the kind that are presented in the bill for consideration was
ihe thing that we onght te do. Nevertheless, because others have dif-
fered with me in that regard who concur with me in the great point
that the two Houses and not the President of the Senate are the bodies
who are to regulate and decide guestions that arise apon the count of
the votes, I yield my opinion upon that matter.

Still, it does scem to me that the President of the United States if
he ean nse the approving power can equally use the veto power, and if
we should unfortunatel y enact alaw, for instance the amendment which
the honorable Senator from Ohio suggests, and the President should ap-
prove it now, and it would turn out that on the last days during the
Iast Congress he has to serve during his ineumbency of the office that
the different districts in the United States had sent men here who were
Democrats in a large majority in the House, say o majority of seventy-
five or one hundred, but that when the elections in November came
around the people had pronounced against the Democratic party, if you
please, by a majority of one hundred in the electoral eollege, it might
Dbe that this very law which the honorable Benator from Ohio wants to
put upon the statute-book would enable the House of Representatives
withlits great majority united with the Senate to defeat the will of the

ople. : :

Mr. SHERMAN. Mr, President—— .

The PRESIDING OFFICER (Mr. CHAcE in the chair).
Senater from Alabama yield to the Senator {from Ohio¥

Mr. MORGAN. Yes, sir,

Mr. SHERMAN. The Senator from Alabama and myself have only
the same object in view in this matter, and I will ask him a question.
Take the case he puts, where the majority of the House is largely against
the result of the vote of the electoral college as shown upon the face of
the papers, does not the bill as it stands enable the Hotige by a bare ma-
jority of one or two or three to reject the vote of a sufficient number of
States to nullify the electoral college? Is not that the difficulty?
While the proposiiion I make does not entirely cureit, and I admitted
that in the argument, it docs bring another element into play, and that
is the conservative force of the Senate. T ask the Senator whether the
rcal trouble with the bill is not that a bare majority of the House of
Representatives, whose conduct itself might have been the canse of the
people revolting and voting against the party which was represented
by that majority, might sct aside the votes of the people in the elect-
oral college ?

Poes the

“stand.

Mr. MORGAN. Certainly; I do not deny that a corrupt House of
Representatives or one strongly under partisan influence, with a large
ranjority, T will say, in favor of the Democrats, could disagree with the
Senate upon the question of which of two sets of retarns was the proper
one from the State of New York, T will put it that way. :

Mr. SIIERMAN. Would the Senator like t0 sce that power putin
the hands of a majority of either party to defeat the will of the people?

Mr. MORGAN. The Senator from Ohio by his amendment puts it
ihere in the event that the majority of Demociats in the House added,
we will say, to the minority of Democrats in the Senate, constitute a
majority of the two Houses in the meeting, and in that case, although
the President elected, a Republican, might have 100 electoral majority,
or something like that, the Iouse by disagreeing in cases of the kind
that we have supposed might reverse the entire action of the people in
choosing their President and relegate the whole question of the decision
a5 to who was to be President of the United States to men who might
have been elected on local issues, such as the cleaning out of the Iis-
kiminetas or the Cahawba River, or some local guestion of that kind
which belonged to the partieular district.

Mr. SHERMAN. What T ask is, does not the Dill as it now stands
reported from the committee enable either House to do that by a party
mnajority by disagreeing ou the eount of the electorzl Vote?

Mr. MORGAN. I Lave admittedit, and those who framed the Con-
stitution foresaw that such a thing as that might take place, and con-
sequently they pub into it a sccond electoral body or a third electoral
body. They put it also in the power of thirteen of the thirty-cight
States by simply withdrawing te break the guornm and prevent an elec-
fion. Now thatis guarantee enough. When thirteen out of thirty-
eight States, desiring to prevent the consummation of a terrible fraud
of the eharacter which is supposed by the Senator from Ohie and which
Tconfess might take place, can prevent it by simply turning their backs
on the fraud, as I have observed, and going away from it and breaking
the quorum, is not that a great power in rescrve?

I do not pretend that the bill covers every evil, but I do say that the
hill has in it two principles that are undeniable. The first is that the
Houges must be present in their organization to witness and control the
opening and count of the votes; and the second is that whatever tribu-
nal acis as o tribunal of control, whether we call it an appellate tribu-
nal or what not—iwhen a tribunal actsas a tribunal of contral over other
tribungls and it consists of two members, it has always been held that
where they could not agree the judgment of the inferior court would
Where they can not agree, says the bill, there is no electoral
vote beecause they ean not agree.  Their disagreement as to which of
two electoral votes shall be counted necessarily excludes both lists from
the count.

Mr. SHERMAN. That is just what I should like te accomplish, but
I do not so understand it. The bill provides that where the two Houses
disagree the judgment of the electors shall notstand; that the vote shall
not be counted either way to change the result. There is the diffi-
culty.

Mr.MORGAN. That is because there is a tic vote. Let meask the
honorable Senator from Ohio if the same thing would not occur in Inli-
nois in case the House was electing a President, and there were ten Dem-
ocratstherennd ten Republicans-—twenty Representatives. Whatwounld
become of the vote of that State?

Mr, SHERMAN. Under the old law, prior to 1866, the result was
that the Senate had often many vacant seats, because of dissgreement
between the two honses of State Legislatures; and therefore by public
opinion it was

Mr. MORGAN. I am speaking of the electoral vote. Tam speak-
ing of when the House is electing a President, and the State of Illinois,
having one vote out of thirty-eight, ig ealled, and ten members vote for
A and ten vote for I in that ITouse. What becomes of the vote of
Illinois ?

Mr. SHERMAN. If there is a tie vote in the electoral college the
House of Representatives immediately proceeds, under the express pro-
visions of the Constitntion, to elect a President.

Mr. INGALLS. No, not o tie vote.

Mr, MORGAN. The Senator is quite mistaken, there is no election.
If there is a tie in a State that gives a candidate less than a niajority
of all the votes of the States, there is no election,

Mr, INGALLS. There is no election.

Mr. SHERMAN. There would be no election in the case of u tie

vole.

Mr. MORGAN. And if there ig a tie vote in I1llineis, which has
twenty Representalives, the vote is not counted. Beeause the State can
not agree, the vote is lost. So whenthereis a tic vote between the two
Houses here in respect of determining which of two votes shall be
counted ss Lhe vote of Illinois, it is lost. We can not get rid of that
difficuity.

AMr. McPHERSON. The State consents to lose it.

Mr, MORGAN. The State consents to lose it, says the honorable
Senator from New Jersey. So when a State fails to provide for the
preservatien of order within het Lorders so that she ¢an certify her offi-
cial acts up to the Congress of the United States, she ought to be pat
in the category of consenting to be robbed of her electoral power.

"Thig, let it be remarked, is a matter which belongs to and concerns
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the States of this country, for the States appoint the electors, and if
the States, through negligence er through the cowardice or the treachery
of their own officials, donot see proper to preserve the electoral vote in
such form as that honest men here can ascertain what ig the true voice
of the State, let it go as it goes in ihe case of a tie, as I have mentioded
in respect of th# State of Iinois.

Hr. President, T did not suppose when this bill was before the Sen-
ate in the last Congress that any of us would ever be called upon todis-
cuss its meritsagain, but I found here among gentlemen on this side of
the Chamber a degree of uncertainty in their views of the matter that
led me to feel that it was my duty, having been heretofore counected
officially by the votes of this side of the Chamber with this subjeet, to
express my views upon it in the feeble way that I have done. Iappeal
1o Senators that they will not, in order to get vid of a difficulty which
does arise sometimes and will naturally arise, tear down the limitations
of the Constitution, and convert the members of the two Yonses into a
new electoral body to choose a President and take from the Senate its
rightful prerogative to command and control the minerity of the body
vc;hercver that minority may be found, acting in their caﬁacity as Sen-
aters.

It can never be necessary to destroy the Houses of Congress as or-
gonized bodies by merging their membership into a new and unauthor-
ized body in order to save to the Statesor the people the honest results
of a Presidential election.

Mr. HOAR, Mr. President-—

Mr. SHERMAN. I wish to move that the Senale proceed to the
copsideration of executive husiness.

Mz, MATONE, With the Senator’s permission, T beg to make some
reports from o committee.

The PRESIDING OFFICER.
his motion for that purpose?

Mr, SHERMAN. I give way to the Senator from Virginia for the
purpaese indicated.

Does the Senator from Ohio withheld

ADDITION AL, REPORTS OF COMMITTEES.

Mr. MAHONE, from the Committee on Public Buildings and Grounds
to whom werereferred the following hills, reported them severally with
anmendments:

A bill (8. 230) for the erection of a public building at Worcester,

ass. ;
A bill (8. 305} for the crection of a public building at Huntsville,

1

A bill (8, 482) to provide for the erection of a public building in the
city of Norfolk, in the State of Virginia;

F]A bill ({S. 453) for the erection of a public building at Jacksonville,

2.5 A

A bill (8. 610) to provide for a building for the use of the Federal
courts, post-office, and internal-revenue and other civil ofiices, and a
United States jail in the city of Fort 8mith, Ark.

Mr. MAHONE, from the Committce on Public Buildings and Grounds,
© to wixom were referred the following hills, reported them without amend-
ment:

A hill 8, 201) to provide for the erection of a public building in the
city of Annapolis, Md.;

:é bill (8. 228) for the erection of a public building at Camden, N. J.;
an

A bill (S. 481) authori;%ng the partition of certain land in Louis-
ville, Ky., belonging jointly to John Echols and the Government of
the United States.

Mr. VANCE, fromy the Committee on the District of Columbia, to
whom. was referred the bill (8. 349} for the promotion of anatomical
sclence and] to prevent the desecration of graves, reported it with
amendments, ’ i

REPORT ON COAST DEFENSES,

Mr. DOLPH. I ask leave to make a report at this time.

The PRESIDENT gire fempore. The Chair will receive it, if there
be no objection.

Mr. DOLPH. Thehoard appointed by the President, under the pro-
visions of the fortification act passed at the last Congress, to report what
fortifications and other defenses were most urgently required, &e., filed
a report this morning, which was referred to the Committee on Coast
Defenses, On behalf of that committee I now report hy resclution,
and ask that the resolution and the report of the board be referred to
the Comamittee on Printing.

The PRESIDENT pro fempore.
committee will be read.

The resolution was read, as follows:

Resolved by the Senate (the House o iv i i-
Ligm;! :&Lzllcez %{)(;'?Sr:el?e‘();g é)t‘ ;,lcle bé;-%?ﬁ#&:iéﬁicg:;'g: 1:&?&:"1‘012:?1‘:53 'g(:zofgr’?g;s
resgnhilive‘s, and 500 e?ch :l‘ox? th;%\fa:-liné i&ﬁ;%:;f:?ﬂiﬁ{s}.he House of Rep-

The PRESIDENT pro tempore. The resolntion will be referred to the
Committee on Printing under the rule,

The 7esolution reported from the

}\ir. DOLPH. Together with the report of the hoard.
bol‘]:]e PRESIDENT pro tempore, ‘Together with the report of the
ard.

ADDITIONAL BILLS INTRODUCED.

_Mr. CAMDEN introduced & bill (8. 1232) grauting increase of pen-
sion to John 8. Hale; which was read twice by its title, aud referred
to the Committee on Pensions.

_Mr.EVARTS introduced a bill (S. 1233) for the relief of John R. Har-
rington; which was read twice by its title, and, with the accompanying
papers, referred to the Committee on Patents.

Mr. SHERMAN introduced a bill (8, 1234} to remove the charge of
desertion from the military record of George W, Stelts; which was read
twice by its title, and, with the accompanying papers, referred to the
Committee on Military Affairs.

He also introduced a bill {8. 1235) granting increase of pension to
Joseph W. Rhinehalt; which was read twice by its title, and, with the
accompanying papers, referred to the Committec on Pensions.

EXECUTIVE SESSION.

Mr. HOAR. T call for the regular order.

The PRESIDENT pro tempere. The pending bill will be reported
by its title,

The CHIEF CLERK. A hill (8. 9) to fix the day for the meeting of the
electors of President and Vice-President, and to provide for and regu-
late the counting of the votes for President and Vice-President and the
decision of questions arising thereon.

The PRESIDENT proiempore. Pending which the present occupant
of the chair while on the floor moved that the Senate procced to the
consideration of executive business. The question iz on agreeing to
that motion,

The motion was agreed to; and the Senate proceeded to the consider-
ation of executive business. After twenty-three minutes spent in ex-
ecutive session the doors were reopened. .

DEATH OF REPRESENTATIVE RANKIN,

Mr. SAWYER. I move that the resolutions from the House of Rep-
resentatives in regard to the death of Mr. RANKIN be taken up.

.The PRESIDENT pro tempore. The Chair lays before the Senate
resolutions from the House of Representatives, which will be read.

The Chief Clerk read as follows:

IN THE HOUSE OF REPRESENTATIVES, January 25, 1886,

Resolved, Thatthe House has heard with sincere regret the announcement of
the death of Hon., JOsEPH RANKIK, lale a Representative of the State of Wisconsin,

Resolved by the House of Representalives (the Sernale concurring), That a special
joint committes of seven members of the House of Representatives and three
members of the Senate be appointed to take order for superintending the funeral
and to escort the remaingof the deceased to' Manitowoe, Wis.; and the necessary
expensed attending the execution of this order shall be paid out of the contin-
gentfund of the House,

Ordered That Mr. BEAGG of Wisconsin, Mr. Vax Scoarck of Wisconsin, Mr,
STEPHENSON of Wisconsin, Mr. GUERTHER of Wisconsin, Mr. CARLETON of Mich-
igan, Mr. HEXDERSON of Illineis, and Mr. JorxeoN of New York, be the com-
miltee on the part of the House.

Kezolved, ‘That the Clerk communicate the foregoing resolutions to the Senale.

‘Mr, SBAWYER. Mr. President, I offer the resolutions which I send

to the Chair.

The PRESIDENT pro tempore.

The Chief Clerk read as follows:

Eesolved, That the Senate has heard with deep sensibility the annonncement
%‘1’; the death of Hon, JoserE RAXKIN, late a Representative from the Stale of

iseonsin.

Resolved, That the Senate conenr in the resolution of the House of Represent-
atives providing for the appointment of a joint commiite to take order for
superintending the funeral and to escort the remains of the deceased to Mani-
towee, Wis,, and that the members of the committee on the part of the Senate
be appointed by the Prestdent pro tempore,

The resolutions were agreed to.

The PRESIDENT pro tempore. In obedience to the resolution the
Chair appoints the Senator from Wisconsin, Mr. SAWYER; the Sena-
tor from 'Kentucky, Mr. BLACKBURN: and the Senator{rom Arkanszas,
Mr. JONES, as the comimittee on the part of the Senate,

Mr. BAWYER. Asa mark of respect to the memory of the deceased
I'move that the Benate do now adjourn, ‘

The motion was agreed to; and {at 4 o’clock and 5 minuntes p. m.}
the Senate adjourned,

The resolutions will be read.

EXECUTIVE NOMINATIONS.
Received this 25tk day of January, 188G.
MINISTER RESIDENT AND CONSUL-GENERAL T0 COREA.

William H, Parker, of the District of Columbia, to be minister resi-
dent and consul-general of the United States to Corea, to fill a va-
cancy.

DISTRICT JUSTICE OF THE PEACE,

Joseph 'W. Davis, of the District of Columbia, to he & justice of the
peace for the District of Columbia, to reside in Georgetown, D. C., vice
Jenkin Thomas, deceased.

For appointment in the Army of the United Stales.
MEDICAL DEPARTMENT.

To be assistant surgeons with the rank of first licutenants:

. Henry 8, T. Harris, of Virginia, January 5, 1886, vice Maddox, killed
in affair with Indians.
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them for cquipments lost in the service of the United States had never
Been paid, and that the surviving widows and children of those soldiers
bad a right to be paid, and requesting, as their elaims had been sent to
me, that I would ask the passuge of a bill for their payment, To the
end therefere that, instead of payinga claim agent about $62,000, nearly
the whole of 1he 392,000 proposed to be paid in money by the General
Government for the debt which the State had assumed in defending her
s6il from the Indians, I propose that a condition should bhe attached to
it that the mouvcy should Le first applied to the payment of the surviy-
ing soldiers who had not been paid and te their widows and children
in preference to this payment of 15 per centt. upon an enormons claim
toan alleged State agent, who was not known and who had rendered no
service, and whe could not pnssibly render any service or contribute in
any way to the passage of the hill.

The present governor of the State has informed me in & recent con-
versation that he wonld regard such o condition as a reflection on the
State. Iregarditasa reflection upon the Senate of the United States,
upon ihe Senators and Members of Congress, and a great injury to the
State that the large amount of 15 per cent. on $464,000 should be paid
forservices never rendered, wlhile the soldiers who rendered the services
for which the State governmentis paid remain in partunpaid and their
widows and children suffering and unprovided for, Under these eir-
cumstances I consider it a public scandal that a vastsum of money should
be paid to lawyers ot pretended agents for votes to be given in Congress
hy Benators and Represcntatives upon subjects clearly ascertained,
apon which the history of the legislation of the country has beenfixed
foryears, asit has been on this subject of reimbursing the States for ex-
oenses ineurred in suppressing Indian hostilitics, where there is no pos-
<ibility fo render any service. ‘The idea of $62,000 being paid cut of the

um of $92,000 allowed by Congress I think shonld receive public con- |

Yemnation, and I desire in my place in the Senate to give expression to
his opinion that it may reach the people of the State. I have no doult
s to what the people of the State desire. They desire this money to be
aid first to the honest and just claims of soldiers, their widows and
hildren, who have renderedservice and have not been paid, and then
a be appropriated to the education of the children of the State, and not
3 the payment of individuals for services not rendered. There are no
2rvices that can by any possibility be rendered.

It is a plain question of legislation, upon which the history of the
Jniry has committed theGovernment and apon which there has never
een & failure on the part of Congress to pay sinee the early history
fthecountry, T Dhave been informed that the Legislature of the State
as directed that this money when paid shall be first applied to the
ayment of the soldicrs who have not been paid.

There was a question, however, which I hope the committee will con-
-der and act on favorably and without delay. No interestwas allowed
e State of Florida npon ler claim for money expended in Buppressing
"ese hostilities. It will make a considerable difference in the amount,
nd it is in my opinion clear that this interest should be allowed by
1e committee, and a bill for the payment of the whole amouns passed
v the Senate. T desirethat the subject shall again be investigated by
ne Commitiee on Military Affairs, and that the interest may be allowed
1e State upon this claim; and for this purpose this hill has been intro-
uced, .

The present governor informs me, unofficially, that he is not of the
pinion, as far as heasan individual is cencerned, that this alleged con-
act with his predecessor, Governer Drew, for the payment of this
normous sun, was a proper contract; but that officially he can express
o opinion on the subject. I desire that the matter shall receive in-
estigation Iy the committee, and that such a direction shall he given,
v faras it is proper and consistent with the rights of the State, to this
roney when it is paid to the State of Florida as will secure its appropria-
on in conformity with the act of the Legislature of Florida, and wiil re-
cve the State officers and the State from all trouble from the alleged
mtract, and apply it to the payment, first, of those who rendered these
rvices, and then the State will be at liberty to devote the rest of the
ieney to education or {0 give it away, if she pleases, under the alleged
mtract, to agents for services never rendered, but claimed tohave been
ndered, here,

Mr. President, the governor of Florida and the courts of Florida and
Ther authorities are doubtless entirely faithful and earrest in the per-
rmance of their duties to the people and quite as solicitous as I am
reverything that concernsthe welfare of the Stateand her people—and
1e interests of her people can b2 safely lefs to them—in respect to this
1l all other Btate interests; bat I think a duty is presented by this
se for the Senate aud Congress to vindicate themselves by some pub-
: expression in regard to such a lrapsaction.  So far asTam concerned
urge upon the committce and the Senate immediate and favoralle
nsideration of this il and the payment of this claim, both principal
ol interest, and the release of 1he money dne the State now in the
seasury Department and withheld from Tier beeanse of the bond debt
W other unsettled claims of - the United States.  Tha State needs this
ey for the edncadion of Tier children awd forother necessary public
rpuses. T shall spare neither tine nor effort to accomplish ibis pur-

e, nud if any considerable part of {hismoncy shall fuil to be applied

these ohjects, It shall be donated Lo individualsunder fictitions pre-

A1ses, the fault and the responsibility shall not rest on me,

I move that the bill be referred to the Commitfee on Military Affuirs.
The motion was agreed to, » "
COUNTING OF ELECTORAL VOTES. &

Mr. IIOAR. I askunanimous consent to have read at the desk and
printed some amendments proposed to the hill (8. 9) to fix the day for
the meeting of the clectors of Presidentand Vice-President, and to pro-
vide for and regulate the counting of the votes for President and Viee-
President and the decision of questicns arising thercon.

The PRESIDENT pro tempore. The Senator from Massachusetts
asks consent to present amendments to the hill referved to at this tine ?
Is there ohjection ?

Mr. HOAR. I want them read, so as to go into the RECcoRrD, and be
printed.

The PRESIDENT pro {empore.  The Chair hears no objection, and
the proposed amendments will be read and ordered to be printed.

The Chief Clerk read the proposed amendments, as follows:

Section 4, line 57, after ''counted,” insert ** which appear to have been cast by
the eleclors whose names appear on the lists certified by the executive of the
Siate in necordance with the provisions of section 136 of the Reviscd Stalules gs
hercby amended, or in ense of]a vaeancy in the board of electors so certified, then
by the persons appointed to fill such vacancy in the mode provided by the Jawy
of the State, or, if there be no such list, or if there be more than one such list
purporling to be so certified, then those votes and those only shall be.counted
whicl.”

Add to the bill a new section, as follows:

SEC, —, *‘Bection 136 of the levised Statutes isamended to read as follows: *SRc.
134, It shall be the duty of the exceubive of cach State 1o couse three lists of the
names of the electors of such State to be made and certified under the great seal
of the State, and to be delivered to the clecfors on or before the day on which
they are required by the preceding scction 10 wect, " o

Mr. CALL submittéd an amendment intended to be propozcd by him

to the bill; which was ordered to he printed.
. SURVEY OF NICARAGUA CANAL ROUTL.

Mr. EDMUNDS submitted the following resolution; which was con-
sidered by unanimous consent, and agreed to:

Eegolved, That the Secretary of the Navy be, and he is hereby, directed to trans-
mit to the Senate copies of drawings and report of a recent survey of the Niear- ‘
agua caual route made by Chief Engincer Menoeal,

CONSIDERATION OF EXECUTIVE XOMINATIONS.
Mr. PLATT. I offer the following resolution:

Resolved, That executive nominntions shall hiercafter be considered in open
session, except when other\'&:ise prd_crcd LY vote of the Senate.

Mr. President, I have offered the resolution for reference to the Com-
mittee on Rules, and I ask that it may be printed also. 1 do not de-
sire to speak upon it at the present time, except merely to call 1he at-
tention of the Comimittee on Rules to it and to express the hope that it
may receive early consideration and an early veport. If the report
should be favorable, I do not think I shall have anything to say on the
resolution, but if otherwise, I shall then desire to submit some remarks
on the subject of the resolution.

The PRESIDENT pro tempore. If there be no objection the resolu-
tion will he referred to the Committee on Rules and he printed,

SILVER DEPOSITS AT NEW ORLEANS.
Mr. EUSTIS submitted the following resolution; which was consid- _
ered by unanimous consent, and agreed to: ’

Resolved, Thatihe Secretary of the Treasury be, and is hereby, directed to com-
municate to the Senate whetler any instruciions have been issued Lo the assist-
ant treasurer at New Orleans to refuse to receive silver dollars on deposit and
issue therefor certificntes, or whetlhier he iins been instructed to receive only a
limited smount of said silver dollars, and if such instruetions have been fssued,
to inform the Senate the reasons upon which they are based,

PAPERS WITHDRAWXN AND REFERRED.

On motion of Mr, VAN WYCK, it was

Ordered, That the papers in the claim of John Fraser be taken from the files
and referred to the Committee ou Claims, liere being no adverse report.

CHANGE OF REFERENCE.

Mr. VOORHEES. I move that the Committee on Finance be dis-
charged from the further consideration of the bill (8. 559} for the relief
of George F. Roberts and others, and that it he referred to the Com-
mittee on Claims,

The motion was agreed 1o,

MESSAGE FROM THE HOUSE. .

A message from the House of IRepresentatives, by Mr. CLARK, an-
uounced that the House had passed a joint resolution (H. Ites. ¥1) au-
thorizing the Superintendent of Pullic Buildings and Grounds in the
District of Columbia {o supply plants and shrubs 1o fill certain vases
in the Pension building; in which it requested the concurrence of the
Senate.

STATUES OF LAFAYETTE ANI} GARFIELD.

The PRESIDENT pre fempore laid hefore the Senate the following

communication from the Secretary of War, which was read:

Wak Drvarryaesr, Washington Clty, January 29, 1886.
MMy, PrusipENT: I netice in the Itrconn thats concurrent reselution will prob-
ably Le acted on lo-day Laking the cirele at (e iuterscction of Maryiand ave-
nue and First strect west for the statue of Lafuyetie, 1 send you the proceed-
ings of 1he commission showing the selection of that site, under law, for the

statne of I'resident Garficld; also, a contract made with J, Q. A. Ward to creet
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Comumittee {o Audit and Control the Contingent Expenses of the Sen-
ate. The question is on agreeing to the resolution.
Fhe resolution was agreed to.

COUNTING OF ELECTORAL VOTES.

The Senate, as in Committee of the Whole, resumied the consideration
of the bill Y(‘S. 9) to fix the day for the meeting of the electors of I'resi-
dent and Vice-President, and (o provide for and regulate Lthe counting
of the votes for President and Vice-Dresident and the decision of ques-
tions arising thereon.

Mr. HOAI;. I now meve the amendments which were printed for
the information of the Senate by the order made on Thursday last.

The PRESIDING OFFICER. The amendment of {he Scnator from
Massachusetts will be read.

.. 'The Cmier CLERK. In seetion 4, line 57, after the word “ connted V7
it is moved to insert:

Which appearto havebeen cast by the electors whose names appearon the lists
certified by the exceutive of the State, in aceordance with the provisions of see-
tion 136 of the Revised Statuicsas herehy amended, or in ¢case of a vacaney inthe
board of electors 80 certificd, then by the persens appeinted to fill such vagancy
in the mode provided by the laws of the State; orif there be no such list, or if

there be more than one such list purporting to be so certiiled, then those votes,
and those only, shall be counted whici.

1t is also propozed to add as a new section:

8gc. —. That scetion 136 of the Revised Statutes is amended to read as follows:

“*8Ec, 136, 1t shall be the duty of the exceutive of each Stateto causeihre lists
of the names of the electors of such Stale to be made snd cerlilied under the great
seal of the State, and to be delivercd to the electors on or before the day onwhich
they are required by the preceding section to meet.”

Mr. IIOAR. IfT can have the attention of the Senate ¥ {hink T can
state in ten or iifteen minutes the argument in favor of this hill as it
'ﬁ{'ﬂ}l\l‘(}«"d if amended according to tlie proposition Just read from the
desk. :

Mr. LOGAN. Will the Senator allow me? Before the Seuntor pro-
eeeds I should like merely 1o have an understanding about the hill in
reference to the admission of Dukola, whether or not the Senator de-
sires to go on to-day wuntil this bill, that is now called up, shall he
finished ?

Mr. HOAR. T should like to do that. I {hink we can finish it to-

y.

Mr. LOGAK. And have an understanding that the Dakota Lill wiil
then be the regular order ?

Mr. HOAR. I understand that will be the regular order after this.

Mr. LOGAN. Will that be the regular order, Mr. President ?

The PRESIDING OFFICER. The Chair ig informed by the Chief
Clerk that the Dakota bill will he ihe next business in order on the
Calendar.

Mr. LOGAN. I mercly wished to know, so that we eould have it
understood.

Mr. HOAR. I hope we may be able to finish this hill to-day. I
shall endeavor fo secure that result, and I think we can.

This hill is the result of more than twelve years’ consideration and
discussion in this body. The debate may abmost he said to have been
in progress daring the whole time since the December session of 1875.
The bill has passed the Senate three times, I believe, almost unani-
mously, .

The object of the bill is to remove, as far as it is possible to be done
by legislation and without an amendment of the Constitution, a diffi-
culty which grows out of an imperfection in the Constitution itself; and
I think I may say as-a matter now settled by a preity long experience
that the arguments which are made against the hill almost all proceed
from supposing that it is an attempt to amend a defect which is due to
the Constitution itself and eriticising it in that respect, and'not reflect-
ing that the hill while it does not of course undertake to intrenchipon
the provisions of the Constitution, reduces the difficulties which the
Constitution has left to a minimmnm.

Two things we must eonsider, I think, settled for this generation;
first, that the President of the Senate is not clothed by the Constitution
with the power to connt the clectoral vote, that the determination of the
grave questions of law and fact which must be decided in order to de-
termine how many electors have been appointed or who has the maj ority
of the votes of those electors has not been eommitted {0 any single offi-
cer; and, second, that the power to decide these questions and countihe
vote is not vested exelnsively in the 1onse of Nepresentatives.  Fach
of these views has had seme advocates.  Neitherof them, as it seems to
me, with great respeet to these whe entertain then, has ever horne tie
weight of o constitational discussion, and neither of then: is entertnined
byauy considerable number of personscither inthisor the other House,
It seems to me that we must take as practical legislators considering
the expression of opinion hoth these propositions as conclusively settled
and delermined for the present gencration,

It is very dificelt t6 any person who remembers the prevalent opin-
ion, the jealousy, the purpoese which occupied the mind of the framers
of the Constilution, te ary person who reads their dehates, to SaPPOSe
that they intended to intrast this vast power to the President of the
Senate. Throughout the whole of the history of the formation of the
Constitution appears the jealousy of its framersof the usurpation of ex-

ccutive power. The digcussions in the Madison Papers and the press
of that time, the other discrssionswhich are lesscelebrated but stillare
preserved from that generation to ours, all show that the first objectof
the framers of the Constitution in making it, and their chief stress and
Iabor in eommending it to the people, was to show that usurpation or
prolongation of power by the Executive of the United States hiad been
rendered impossible in the form of government they had framed.

The contemporaneous State constitutions, established ten or eleven
of them between the year 1775 and the close of the year 1787, had, with
the ouly exception of New York—and it may be that there were onc
ot two others—had committed the power of determining who was chosen
to the chief executive office to the two houses of the Siate Legislature.

Of course it will not be forgotien that the Constitution provided for
a vote for two candidates for President, one of whom became Vice-Pres-
ident. The President of the Senate would almost always be and would
be expected to beone of the chief candidates for the Presidential office.
He would have been one of the two principal candidates four years be-
fore, aud it wag the fashion of those days very much more than of these
to continne the same person in public trusts and in political candidacy,
and several times in our history the Vice-President of the United States
hias succeeded to the Presidency, Adams to Washington, Jcfferson to
Adams, Van Buren to Jackson, The conferring upon this oflicer of the
power o determine these great questions would have been a transgres-
sion, would have been seen by the framers of the Constitution to be
transgression of that maxim so fundamental that Lord Coke says it is
not even in the power of the Dritish Parliament to transgress it—that
is, to make a man a judge in hisown case—in the most important case
of personal interest which could ever be submitted to & human judg-
nient.

When this subjeet hegan to assume very important’ practical shape
as the determination of the Presidential election of 1876 approached, a
leading member of the Senate, then representing the State of Ne% York,
said in his place lere that every member of the Senate, except four,
slood recorded andcommitted on his oath against the proposition of the
1ight of the President of the Senate to count the vote, and he farther
said that the then Senator from California, Mz, Sargent, was the only
known advoecate of that doctrine on the floor of the Senate.

Taking that, without further discussing it, as practically determined
for our guidance as legislators, I think we may further assume with the
same coniidence that no legislation can be adopted heve for a generation
whiclh proceeds on the principle that the power to determine this re-
salt is lodged in the House of Representatives, The doctrine upon
which that claim is based, it seems to me, will not bear discussion.
That doctrine is that as the House of Representatives arc 1o exercise
a certain function if a certain condition of the vote appears, of course it
must follow that that body is to determine upon the state of things
which requires the exercise of that function.

I subimit that the opposite of that propesition is much more nearly a
general truth; that is, that when an official function or duty is lodged
in any person or public body, that person or public body is never the
judge of the guestion whether its own powerexists or if the case for the
exercise of its power has arisen. Neither of these propositions wounld
be universally true; but the latter, it seema to me, most usually is.
The Vice-President of the United States, who is to succeed to the Presi-
dential office in case of the inability of the incumbent, surely can not
be the sole and exelusive judge of the question whether the time has
come for him to exercise that fanction or whether the House has chosen
or has not chosen the President. The persons wlo are to exercise a
power under the forms of « limited, written, and free constitution are
alinost invariably the persons who are 1ot to determine whether they
have got it. The question who is chosen to the Senste or the House is
determined. by the body to whom that trust is comumitted, not by the
individual claimant, and so on.

Now, sir, if the President of the Senate gets no power in the begin-
ing fiom the clanse which has been so often read aud discussed, it seems
to me equally clenrthat hie can not get it afterward withount legislation.
If hie have it in the absence of legislation, he has it in spite of legis-
lation. If the Coustitution confer on him the power to open the cer-
tificates alone, and leaves either to the two Houses or to anofficer pro-
vided hy law the power to count, I can not see any reason, and I never
have heard one stated, which, in the failare {0 exercise that legislative
power or in the fuilure of the two Ilonses to act, justifies the conclu-
sion thad the powersof the President of the Senate shonld be extended
to include a subject not committed Lo him hy the Constitution in the
Deginning,

This hill assumes—and I do not propese to go over this argument for
the hundredth time—that the fimers of the Constitution, according to
the umiversal fashion of those days, mennt, as the English constitution
vommits to tlie two bouses of Parlinment in ease of an abdication as it
had been recently settled in the instances of James II and Willinm of
Orange, as the State constitutions almost witheut exception in that
day permitied in case of a popnlar election the right to determine the title
to the exeentive oflice to he cxercised hy the two legislative houses—
meant to intrust this power to two hodies corporate, the Senate and the
House of Iepresentatives. The fiilure of the Constitntion, the easus
anissea 13 4he failure to provide an arhiter when these two bodies dis-
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agree. 'The provision for such an arbiter, therefore, comes within the
legislative power committed to Congress— ’

ake a1l lnws which shall bo SR i i
cu'll?.i?n":cI the foregoing powers, and a?lezebsll::: ypg:’:'%lgrgsﬁrc? E;ﬁﬁrglasxfém.f:f:
in the Government of the United States, or in any departmentor officer thereof,

A perfect bill, as I believe, would provide for a common arbiter be-
tween these two bodies, which the Constitution has left to the law-
making power, and that has been the attempt of the statesmanship
that has dealt with this subject from the beginning of the century to
the present day; but every such attempt has failed. There never has
assembled at the seat of government since the Government went into
aperation a Congress whose two Houses would agree as to the person
who should be the suitable common arbiter between these two bodies.
John Marshall tried it and failed in 1800; Daniel Webster tried it and
failed in 1824; the men of 1876 tried it and failed, except for the single
oceasion with which the electoral commission bill dealt,

Now, the Senater from Ohio [Mr. SHERMAN] has undertaken by the
amendment read by him the other day to solve this difficulty by a pro-
vision which shall create a common arbiter between these two branches
and with great respect to that Senator—and there is no man in publié
life in this eountry for whom my respect is more profound-—it seems to
me that of all the schemes which have been ever suggested since the
beginoing of the Government to deal with this question that of my
honorable fricnd from Ohio is the worst. I would prefer to take the
senior justice of the Supreme Court, as John Marshall I think pro-
posed; but X suppose it wounld be impossible to expect an agreement ou
that official as an arbiter between the two branchesin the presentstate
of political and pablic sentiment in this conntry. But certainly who-
ever is taken, it is o person who is taken for the purpose of exercising
a judicial funection. I do not mean by *‘a judicial favetion ' one of
the functions usually assigned to courts, but I mean judicial in regard
to the nature and character of the act to be performed; that is, you are
to have a tribunal which is to determine the cxisting fact and the ex-
isting law, in contradistinction from determining the law or creating
the fact according to his own desire. The legislator enacts the law as
the Jegislator desires and thinks best for the public interest, The
elector votes for the candidate who it is his wish shall succeed to the
office voted for. But this function is to determine the existing fact and
apply to it the previously declared and ascertained law. Itisa func-
tion into which the wish or the desire of the person exercising it can
not properly enter,

What does the Senator from Ohio propose for such a function as this?
He proposes a very numerous body, a body which is to consist in the
near future of nearly five hundred mémbers. It consists now of over
four hundred, and after the next census, with the addition of States, it
will consist of nearly five hundred members. He proposes a bady to
deal with questions of frauds at elections, delicate questions of law,
State and national, which by no possibility under the cireumstances
can either debate or give a hearing to any party interested. It isa body
made up of earnest partisans, of four hundred or five hundred men se-
lected in the United States more likely than any other body of the same
number which could be selected, being brought together on any prin-
ciple of selection, to have an earnest and impassioned and eager desire
as to the result; a body of men whose personal interests, whose auccess
in life, whose future are to be very largely affected by the decision one
wny or the other of the question before them; a body whose two polit-
ical divisions aretoshare or be excluded from the councils of the Exee-
utive whose clection is to be ascertained by this process—a body I say
therefore more likely than any other which could be imagined to be
excited by the very disturbing cause which it should be the policy of
our legislation to exclude.

It is a body also where individual responsibility is wholly lost. A
man who votes in this joint ballot votes with this erowd where his
voice can not be heard in debate or to state his reasons, and where his
own personality is entirely merged and disappears for the time being.
It is o body also with no character of its own to sustain.  If this func-
tion were committed to the Senate, it would be committed to seventy-
six men whose own digrity and honor and authority, whose title to
the respect and remembrance of mankind, depend, as we all feel, very
largely upon the honor, credit, and dignity of the Senate. A man who
fills a place in the Senate and does his best in it has not only the respect
and remembrance of his cowntrymen which belonps to his personul
character and quality, but the reflected honor and respect which come
to Lim from being a member of this great legislative body which has
existed from the beginning of the Government and is to exist until time
shall be no more, in one continuous and unbroken succession; and in
the strongest heat of party desire, in the wildest motion of waves of
public clamor or the tide of public feeling, the Senalors on either side
may be trusted for the sake of the prescrvation of an official and a per-
sonal character which is so to survive the chances or the desires or the
excitements of a single Presidential election, te do what is right, not
what ig desired by their party for the time being; and so of the Honse
of Representatives, But this body created by the honorable Senator
from Ohio perishes when the single function has been performed. You
have thercfore as little as possible of seeurity from regard to the per-

sonal character of the men taking part in this great proceeding, and no
security at all by reason of any dignity of character or permanance of
authority of the body to which the function is committed, these persons
too taking no oath of office, under no restraint of that kind. The whole
of the proposition of my honorable friend {from (hio could be stated by
enacting that when the two Houses fail to agree on any question, that
question shall be determined without partisan bias and according to
the merits, as contested-election cases are usually decided in the House
of Representatives !

The Senator says that he takes this proposition; it hag been sug-
gested to him by an analogy to the election of Senators of the United
States by State Legislatures where they vote in joint ballot. But thab
iz a provision for election, not for judgment. Unguestionably the meet-
ing together of the two Houses, the bodies who are to elect one or the
other of two candidates, is not only a proper method, but in the case of
differences between the two bodies a necessary method, of arriving atan
clection; but for judgment, I am not aware that in our legislative his-
tory there is any instance where there is committed to a body of this
class or to two legislative bodies acting on joint ballot the judicial deter-
mination of any public question.

The present bill doesnot attempt to create a common arbiter between
the two Houses of Congress. What it does attempt is to reduce to a
minimam the cases where any difference can properly arise, proceeding
upon the constitutional theory that the appointment of electors, in-
cluding the determination of the question who has been appointed, be-
longs nunder the Constitution to the States, and that it was intended
to exclude not only Congress but every person holding an office of trust
or profit under the United States from the whole proceeding, As far
as possible this bill remands everything to the State, and simply gives
a decisive weight and power to certain official action of the State itself,
and if the amendment which I have proposed shall be adopted no case
can arise under this bill of rejecting the vote of any State except in the
single case of doal State governments,

The bill provides that where the State has created a tribunal for the
determination of these questions the proceedings of that tribunal shall
be conclusive; that where the State has created no tribanal and there
is but one return purporting to come from the State the vote shall not
be rejected without the concurrence of both Houses of Congress; and
the amendment provides that, in the absence of any Statetribunal cre-
ated for the purpose of passing upon the validity of the clection of elect-
ors, the vote of that board of electors which has under the existing
law the certificate of the exceutive of the State that they are the truly
chosen board shall not be rejected except by the concurrent vote of
the two Houses.

I have not heard upon the floor of the Senate, either in private or pub-
lie discussion, and I have not found in looking over the debates on this
question from the beginning of the Government, a suggestion of any
pessible case which this bill does not cover and determine except the
single case where, growing out of civil war or other causes, there is a
struggle in a State and a dispute as to who are lawfully exercising the
powers of itPgovernment. In that ease I think we should on reflection
be pretty likely to agree that the vote of the State ouglit not to be re-
ceived and counted withont the assent of both Houses of Congress. It
implies an existing civil war, or, if not a civil war, a state of civil dis-
tarbance and stroggle which is inconsistent almost with any fair or
satisfzctory ascertainment of the will of the people of such a State.
We have had several such instances in the United States, but they came
at the close of a civil war, before the relation of the different parties of
people in the State to one another or to the National Government had be-
come settled,  Inihat case the bill requires for the reception and count
of the vote just what the Supreme Court of the United States beld in
Luther v3. Borden was required for the determination of which was the
lawful State government in regard to all the rest of its relations to the
National Government, that is, the recogvition of the two Houses of Con-
gress, In Luother ws. Borden it was held that in the absence of such
recognition by the two Houses of Congress the recognition by the Iresi-
dent of the United States would prima facle determine which was the
true and lawful Btate government. ‘

My honoralile friend from Ohio says it iz a great thing to reject the
vote of a State, and he is not willing to trust to one House of Congress
alone, guided, moved as it will be by political passions, the power of re-
jeeting the vote of a State. I should like to ask if the Senator from
Ohio knows of any way now under the existing Iaw, of any way since
the foundation of the Government, unless he holds to the theory that
the President of the Senate has this right-{which has been rejected by
so large o majority of the persons who have dealt with this question},
in which the vote of any State can be counted except by the concurrent
assent of the two Houses of Congress? I do not knew of any suchun-
less the power were to be usurped or seized upon by the President of
the Senate.

In other words, instead of canferring upon one House of Congress the
power to reject the vote of a State coming here duly auihenticated or
in any other way, this bill limits and narrows the power to do that
which has been in existence, though never used, from the foundation of
the Gavernment, In the case of a dual State government, two bodies
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The provision for such an arbiter, therefore, comes within the

agree. f
legislative power committed to Congress—

To make all laws which shall be necessary and proper for carrying into exe-
cution the foreroing powc:'s..nnd all ot.her_ powers vested by this Constitution
in the Government of the United States, orin any departinentor officer thereof,

A perfect bill, as I believe, would provide for a common arbiter be.-
tween these two bodies, which the Constitution has left to the law-
making power, and that has been the attempt of the statesmanship
that has dealt with this subject from the beginning of the century to
the present day; but every such attempt has failed. There never has
assembled at the seat of government since the Government went into
operation o Congress whose two Houses would agree as to the person
who should be the suitabie commeoen arbiter between these two bodies.
John Marshall tried it and failed in 1800; Daniel Webster tried it and
failed in 1824; the men of 187G tried it and failed, except for the single
occasion with which the electoral commission bill dealt.

Now, the Senator from Ohio [ Mr. SHERMAN] has undertaken by the
amendment read by him the other day to solve this difficulty by a pro-
vision which shall create a common arbiter between these two branches
and with great respect to that Senator—and there is no man in public’:
life in this country for whom my respect is more profound—it seems to
me that of all the schemes which have been ever suggested since the
beginning of the Government to deal with this question that of my
honorable friend from Ohio is the worst. I would prefer to take the
senior justice of the Supreme Court, as John Marshall I think pro-
posed; but ¥ suppose it would be impossible to expect an agreement on
that official as an arhiter between the two branches in the presentsiate
of political and public sentiment in this country. But certainly who-
ever is taken, it is a person who is taken for the purpose of exercising
a judicial function. I do not mean by ‘' a judicial favction ™ one of
the functions usually assigned to courts, but I mean judicial in regard
to the nature and character of the act to be performed; thatis, you are
to have a tribunal which is to determine the existing fact and the ex-
isting law, in contradistinction from determining the law or creatine
the fact according to his own desire. The legislator enacts the law as
the legislator desires and thinks best for the public interest. The
elector votes for the candidate who it is his wish shall succeed to the
office voted for. But this functionis to determine the existing fact and
apply to it the previously declared and ascertained law. Tt isa fune-
tion into which the wish or the desire of the person exercising it can
not properly enter.

What does the Senator from Ohio propose for such a function as this?
He proposes a very numerous body, a body which is to consist in the
near future of nearly five hundred members. It consists now of over
four hundred, and after the next census, with the addition of States, it
will consist of nearly five hundred members. He proposes a body to
deal with questions of frands at elections, delicate questions of law,
Siate and national, which by no possibility under the circumstances
can cither debate or give a hearing to any party interested. Itisa bedy
made up of earnest partisans, of four hundred or five hundred men se-
Jected in the United States more likely than any other body of the same
number which could be selected, being brought together on any prin-
ciple of selection, to have an earnest and impassioned and eager desire
as to the result; a body of men whose personal interests, whose success
in life, whose future are to be very largely affected by the decision one
way or the other of the question before them; a body whose two polit-
ical divisions aretoshare or be excluded from the councils of the Ixec-
utive whose election is to be ascertained by this process—a body I say
therefore more likely than any other which could be imagined to be
excited by the very disturbing cause which it should be the policy of
our legislation to exclude.

It is o body also where individual responsibility is wholly lost, A
m:an who votes in this joint ballot votes with this crowd where his
voice can not be heard in debate or to state his reasons, and where his
own personality is entirely merged and disappears for the time being,
It iz a body also with no character of its own to sustain.  If this func-
tion were committed to the Senate, it would be committed to seventy-
gix men whose own dignity and honor and authority, whose title to
the respect and remembrance of mankind, depend, as we all feel, very
largely upon the honor, credit, and dignity of the Senate. A man who
fills a place in the Senate and does his best in it has not only the respect
and remembrance of his countrymen which belongs to his personal
character and guality, but the reflected honor and respect which come
to him from being a member of this great legislative body which has
existed from the beginning of the Government and is 10 exist until time
shall be no more, in one continuous and unbroken succession; and in
the strongest heat of party desire, in the wildest motion of waves of
public clamor or the tide of pnblic feeling, the Senalors on either side
may be trusted for the sake of the preservation of an official and a per-
sonal character which is so to survive the chances or the desires or the
excitenments of a single Presidential clection, to do what is right, not
what is desired by their party for the time being; and so of the Honse
of Representatives. But this body created by the honorable Senator
from Ohio perishes when the single function has been performed. You
have therefore as little as possible of security from regard to the per-

sonal character of the men taking part in this great proceeding, and no
security at all by reason of any dignity of character or permananes of
authority of the body to which the function is committed, these persons
too taking no oath of office, under no restraint of that kind. The whole
of the proposition of my honorable friend {rom Ghio could be stated by
enacting that when the two Houses fail to agree on any question, that
question shall be determined without partisan bias and according to
the merits, as contested-election cases are usually decided in the Houso
of Representatives !

The Senator says that he takes this proposition; it has been sug-
gested to him by an analogy to the election of Senators of the United
States by State Legislatures where they vote in joint ballot. But that
is a provision for clection, not for judgment. Unquestionahly the meet-
ing together of the two Houses, the bodies who are to elect one or the
other of two candidates, is not only a proper method, but in the case of
differences between the two bodies a necessary method, of arriving atan
clection; but for judgment, I am not aware that in our legislative his-
tory there is any instance where there is committed to a body of thia
class or to two legislative bodics acting on joint ballot the judicial deter-
mination of any public question.

The present bill doesnot attempt to create a common arbiter between
the two Houses of Congress. What it does attempt is to reduce to o
minimum the cases whete any difference can properly arise, proceeding
upon the constitutional theory that the appointment of electors, in-
cluding the determination of the guestion who has been appointed, be-
lopgs under the Constitution to the States, and that it was intended
to exclude not only Congress but every person holding an office of trust
or profit under the United States from the whole proceeding, As far
as possible this bill remands everything to the Btate, and simply gives
a decisive weight and power to certain official action of the State itselfy
and if the amendment which I have proposed shall be adopted no casg
can arise under this bill of rejecting the vote of any State except in the
single case of doal State governments.

The bill provides that where the State has created a tribunal for the
determination of these questions the proceedings of that tribunal shall
be conclusive; that where the State has created no tribunal and thers
is but one return purporting to come from the State the vote shall not
be rejected without the concurrence of both Houses of Congress; and
the amendment provides that, in the absence of any Statetribunal ere-
ated for the purpose of passing upon the validity of the election of elect-
ors, the vote of that board of electors which has under the existing
law the certificate of the executive of the State that they are the truly
chosen board shall not be rejected except by the concurrent vote ot
the two Houses,

T have not heard upon the floor of the Scnate, either in private or pub-
lic diseussion, and I have not found in looking over the debates on this
question from the beginning of the Government, a suggestion of any
possible case which this hill does not cover and determine except the
single ease where, growing out of civil war or other causes, there is a
stragele in a State and a dispute a8 to who are lawfully exercising the
powers of it®government.  In that ease I think we should on reflection
be pretty likely to apree that the vote of the State ouglit not to be re-
ceived and counted withort the assent of both Houses of Congress. It
implics an existing civil war, or, if not a civil war, a state of civil dis-
tarbance and stroggle which is inconsistent almost with any fair or
satisfactory ascertainment of the will of the people of such a State.
We have had several such instances in the United States, but they came
a$ the close of a civil war, before the relation of the different parties of
peoplein the State to one another or to the National Government had be-
come settled. Inthat case the bill requires for the reception and count
of the vote just what the Supreme Court of the United States held in
Luther v3. Borden was required for the determination of which was the
lasw{ul State government in regard to all the rest of its relations to the
National Government, that is, the recognition of the two Houses of Con-
gress. In Luther vz, Borden it was held that in the absence of such
recognition by the two Houses of Congress the recognition by the Presi-
dent of the United States would prima facie determine which was the
true and lawful State government.

My honorable friend from Ohio says it is a great thing to reject the
vote of a State, and he is not willing to trust to one House of Congress
alone, guided, moved as it will be by political passions, the power of re-
jecting the vote of a State. I should like to ask if the Senator from
Chio knows of any way now under the existing Iaw, of any way since
the foundation of the Government, unless he holds 1o the theory that
the President of the Senate has this right-(which has been rejected by
s0 large n majority of the persons who have dealt with this question),
in which the vote of any State can be couated except by the concurrent
assent of the two Ilouses of Congress? I do not know of any suchun-
Jess the power were to be usurped or seized upon by the President of
the Senate.

In other words, instead of conferring upon one House of Congress the
power to reject the vote of a State coming here duly anthenticated or
in any other way, this bill limits and narrows ihe power to do thab
which has been in existence, though never used, from the foundation of
the Government. In the case of n dual State government, two bhodies
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claiming each to represent the will of a people, as I said before, I think
there are very strong reasons why there should be aconcurrence of both
Houses before the State should be permitted, when law does not pre-
vail, to take part in this supreme constitutional act—electing the Chief
Magistrate for the whole country.

But there is something of & fallacy, it seems to me, lurking in the
phrase which we so often hear, *‘Rejecting the vote of a State.”” It
seems to me that the vote of o State is very much more rejected when
You not only exclude the votesof the persons whom it has duly author-
ized to represent it, but in addition to that permit others whom it has
not chosen to cast its vote and express its will withouat its authority ox
consent. The vote of a State may be rejected when it is not counted in
making up the constitutional result, but the vote of the State is still
more rejected when the true vote is cast ont and a false vote is counted
in its stead.

I believe, Mr. President, that this is all that it scems necessary for
me to say at this time in regard to the bill. As it stands, when the
executive of the State has made the certificate provided for by the old
law, to which we now propose to add the great seal of the State to au-
thenticate the certificate, to a particular body of electors, the vote of
that body of electors is to be counted unless both Houses of Congress
concur in its rejection; when the Etate has by a tribunal created by
itgelf settled the qnestion, the action of that tribunal ig to govern Con-
gress.

Now, I can not, as T said before, think of any case which this bill does
not cover, determine, or remand to the State to determine, any case in
which any friction or difficulty can grow out of the mechanism here
provided, except in the case of dual State governments, and in regard
to that the power of one House to reject the vote is not created by this
bill, but it is the only remnant of that power which this bill does not
take away. ‘

Mr. SHERMAN. Mr, President, I do not care myself to continue
this debate, because I feel very mmch in the condition of every other
member of this body in regard to the bill. Whatever we do involves
more or less danger, and I respectiully call theattention of the Senate
to the fact that the amendment now proposed by the Senator from Mas-
sachusetts introduces another dangerous element, probably as danger-
ous as the present provisions of the hill.

In the case of a double return from a State, as where two sets of elect-
ors claim to have heen legally elected by the people of a State, instead
of providing as under the present bill that it shall require the assent of
both Houses to count the vote of that State, the amendment proposes
to substitate as the only mode and the final mode of testing the ques-
tion between the opposing colleges of electors, where there is no tri-
bunal provided in the State, the governor of the State must then decide
which of the two sets of electors are the legal electors in the State. The
Senator seeks to avoid the difficulty which he has pointed out and which
is manifest to every one, the danger of allowing either of the two great
political bodies to reject the vote of a State; and he now proposes to
leave that question to be finally settled by the governor of the State,

Under the ene hundred and thirfy-sixth section of the Revised Stat-
utes the governor sends to the Vice-President or the President of the
Senate the votes of the electors; but suppose another body of electors in
the same State, meeting together and claiming to represent the majority
of the votes in the State, send their returns, as they can do witheut the
agency of the governor, to the Senate’s presiding officer? The bill pro-
vides that any paper purporting to be a return shall be received and
read and presented before the two Houses of Congress, Instead of leav-
ing that to be decided by the concurrent action of the two Houses, or
by the objection of either House, the amendment proposed hy the Sen-

- ator from Massachusetts leaves it entirely to the governor of the State,

who naturally belongs to one of the two parties represented by the tweo
opposing colleges of electors.

My friend from Massachusetts has pointed out many ohjections, and
I can see them very strongly too, to allowing this question to be decided
by the presiding officer of the Senate, who has the charge of all the
electoral votes; but he proposes as the final arbiter on this important
guestion the gevernor of » State, who probably himself is one of the par-
ties to the contest. It seems to me he is jumping out of the frying-pan
into the fire. Are we willing to leave to ome man, who, being the gov-
ernor of a State, and therefore necessarily a party in the contest that
has oceurred in the State, to decide this question in which he probably
from political feeling or otherwise is more interested than any other
mortal man?

Mr. MAXEY, Mr. President—

The PRESIDING OFFICER. Does the Scnator from Olio yield to
the Senator from Texas?

Mr, SHERMAN. Certainly.

Mr. MAXEY., I=suggest to the Senator from Ohio that the very
point hie is now upon was one of the difticulties which we had in the
discussion in 1876. Who is the governor? That is the question.
There may be two men claiming to be governor in the same State, as
there were in Rhode Island once, and az there were in Louisiana,
Now, in such a case which certificate is to govern?

Mr. HOAR. If the Senator from Ohio will pardon me, that is pro-
vided for by the bill. That is a case left where it requires the concur-
rent votes of both Housesto count, as I submit it isnow, We cannot

get rid of that. ‘That has been always the difficalty where there were
two governors.

Mr. SHERMAN. But I come back to the point, waiving the ques-
tion proposed by the Senator from Texas, which is a pregnant one, where
there are two governors, and when the very election of electors may dis-
close the fact that there are two opposing eandidates for governor, 83
would natarally be so, beeanse by the laws of nearly all the States the
governors are now elected at the same time that the electors are chosen.
Nearly all the States have now adopted the mode of conducting the
State elections at the same time that the Presidental election is held.
The State of Ohio has been the last to abandon its old mode of electing
the governor and State officer on a different day from that provided for
the election of electors, I think by the laws of nearly all the Slates
the governor is now elected on that day, so that in the very election
which involves the election of electors probably the question of who is
governor and who was clectefl governor at that particular time is in-
volved, But suppose the governor is admitted to be duly elected, rep-
resenling one of the parties of the State, especially of a great State,
you leave to him the question of deciding this most dangerons and dif-
ficult point.

We can not overcome the difficulty by such a proposilion as this.
Let the Senator from Massachusetts point out some tribunal. It may
be the Bupreme Court; it may be an electoral commission organized
under law; it may be a tribunal pointed out by the law beforehand in
the nature of a judicial tribunal or some other kind of tribunal; bub to
leave the question in dispute to be decided by the governor of a State,
it scems to me only involves this matter in greater difficulty. In cases
which may arise where honesty of opinion and sincerity of conviction
muy exist in both parties, where there is a real dispute as to who have
been elected electors for a particular State, it scems to me to select the
governar of the State to decide the question is far more dangerous than
to leave it even to the presiding officer of the Senate. 8o all the argu-
ments which the Senator has used to show that the presiding officer of
the Senate cught not to decide the question arise also as against the an-
thority to give the governor of a State the power to decide the question.
It seems t0 me that that will not answer, and that the remedy proposed
by the Senator from Massachusetts, who admits the evil and the diffi-
culty, is ot a remedy at all, but only aggravates the disease.

In the face of the mandate of the Constitution that when the electoral
votes are read before the two Houses, with all the formalities that can
surround this grave political event, ‘' the votes shall then becounted,"
the Senator from Massachusetts turns around and says that the votes
certified to by the governor shall be counted. Itseems to me that is
not sufficient. It is not a remedy. On the other hand, T wounld far
rather say that no vote of any State shall be excluded except by the
concurrent vote of hoth Houses.

In the case of a single return, althongh that return may disclose an
illegal election, although it may disclose the election of persons who
were not eligible to the position of elector, although it may invelve
grave difficulties and doubts as to the election or as to the validity of
the return, this very bill provides that the vote shall be counted un-
less both Houses agree that it shall not be counted. Now I would far
rather apply that principle to the case put. Onthe contrary, the Sen-
ator proposes to amend the bill so as to make the clause read:

And in such case of more than one return or paper purporting to be o retarn
from a State, if there shall have been no such determination of the question in
the State aforesaid, then those votes, and those only, shall be counted whichap-
pear to have been cast by the electors whose names appenr on the lists certified
by the executive of the State, inaccordance with the provisions of section 136 of
the Revised Statutes as hereby amended.

So it provides that in ease of a double return the vote certified by
the governor of the State shall be the vote fo be counted, and under
the operations of this provision even with both Houses eoncurring that
the governor of the State is wrong, that he has disregarded the will of
the people of the State of which he ig governor, the two Houses con-
curring could not overrule the decision of the executive of the State.
It secems to me that this is a more dangerous complication.

On the whole, without extending this debate further, this matter is
surrounded by many difficulties. When I proposed the other day that
the question should finally be decided by the two Houses acting in a
joint convention I was not entirely satisfied, because I could see that
that involved great difficulties. But suppose, as the bill stood, the
House of Representatives should say that a certain vote should not be
counted; in that case it would be the end of it; it would be excluded
from the count, whatever opinion the Senate might have; butif, on the
contrary, the Senate should come to a different opinion from the House,
then af least there would be one other chance, by convening the two
Houses in joint convention, of having a settlement and & determination
of the question, and net merely a rejection of the vote. As the bill
stands, when either House objects the vote is not counted—thatb 13, it
ig exeluded from thecount, and the State has no part or lot in the elec-
tion of a President. In the amendment I proposed I provided for af
least one rehearing of the question in case the two Hous_es disagree,
when the Senate mingling with the House in joint convention might to
some extent control or aflect the vote, I admitted that it was nof a
sufficient remedy; I did not like to sec the Senate merged in the Housc;
still it gave an additional safeguard, and then it gave a decision of the
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question so4hat the vole of the State was connted, and therefore was
Petter than the proposition contained in the Hill.  Still 1 was not sai-

ed. -

Now, I think if this amendment is adopted it will onlymake still
wmore dangerous the diflicultics that surround this couut. Ttleaves 1l
executive or governor of a State to decide the very question which we
are not willing to leave 1o the two Houses 1o decide, which we are not
willing to Jeave to either Mouse to decide. It wounld be fir beiter {o
take the expedient proposed by me than to take this, because it is cer-
tainly better to leave to the two Houses of Congress, two preat political
bodies representing all the people of the United States and swho are to
@ large extent entirely disinterested, to decide this local controversy in
a State, rather than to leave it to a governor of a State, who himself is
necessarily a party to that controversy, to decide it.

The proposition of my friend from Massachusetts violates the very
rule that he has quoted here as laid down by Lord Coke, that even ar-
liament can not make any man a judge in his own ease. Yet this
amendment provides that the governor of a State is the judge of the
election as to which of {wo sets of electors is eleeted, and the governor
hinself' is a party neeessarily to the controversy.

Bat, as I said before, I do not wish tocontinue thisdisenssion further,
I do not believe that in the present condition of the hill we are likely
to come to any wise solution of it. I would rather recommit the bill
to the Committee on Privileges and Elections, which I know would ap-
proach this question with greatcare. At any rate, I trust that we shall
uot pow be forced to vote upon propositions that are net satisfactory
tothe Senate. I would very much rather let the bill goover for a while,
80 that we may look into it and seewhether some provision can not he
agreed onfor fixing upona tribunal. T would rather take the Supreme
Court of the United States, as much as I object to drawing that great
tribunal into this controversy, because that court would at least givea
decision; it would say which of two returns should be couuted; but if
the amendment of the Senator from Massachusetts is adopted it will be
placed beyond the power of the two Houses to overrule the interested
mandate of the governor of a State. If no other expedient can be
adopted, T would say that some vole should be counted, that the Con-
stitution should be obeyed, ‘‘that the votes shall then be counted,”
rather than to say that either House may hy its arbitrary velo reject
the vote, or, in other words, exclude it from being counted.

T therefore respectfully submit to my honorable friend from Mussa-
chusetts that he has not helped the matter any by his amendment, but
has left it a source of dangerous dispute, and has selected a tribunal the
last of all to decide this grave question. - )

Mr, HOAR. Mr, President, it seems 1o me, with the profound re-
spect which I always entertain for my honorable friend, that his sug-
gestion bardly indicates the reficetion which he is in the habit of
giving to such matters. This body has been engaged dealing with
this question nearly thirteen years. It has debated it weel after
week, month after month some sessions, and at last it has three
times passed this bill, after discussion, by a vote approaching to
unanimity. Now my honorable friend thinks we had better put it
off o little longer, recommit the bill to the committee, and see if
wo can not do something betfer, I submit that when a bill comes, at
the cnd of twelve years' debate, three times adopted by the Senate
of the United States, adopted by the committee which hias had it in
charge, reported to the Scnate, stood on its Calendar six or eight
weels, the Senate is prepared to deal with that guestion if it ever
is fit to deal with any question, and that it is not a case for rccom-
mitments or dreams overnight; it is a ease for the judgment and
decision of the Senate.

My honorable friend says it is a great inconsistency to deny the Pres-
identof the Senate a power which you permit to the executive of 2 State.
In the first place, it is the Constitution which denies that power to the
President of the Senate, not the bill, in the judgment of most persons
who lhave reflected upon this subject. In the next place, the cases are
very different. .

If the President of the Senate is to count the vote he is to decide who
is chosen President of the United States, and there is to be given to him
the full and final control of controversies which in our ordinary politi-
cal history are to be confroversies between him and one other man, the
question whether he himself is chosen to the foremost office on the face
of the eartl), o choice more an ohject of ordinary human desire than any
coronet, or crown, or star.

The belief that the Constitution, framed by men so jealous of execn-
tive power and exécutive usurpation, denied to a man interested in that
question the function of being the sole judge to decide it the Scnator
likeus to the case where the executive of a single State is permitted to
certifly whom that State has chosen for Presidential electors, having no
relation to any of tle rest of the elections in the country, and to have
the certificate prima facie. b,

In the first place, I supposc the Senator agrees with me that thisis g
matter for the Siate; that theState ought todecide, should decide, anq
should be respected in deciding the question for iiself; and that that
Bill is the best which remands that decision entirely o the Stale.

Naw, this Lill does not give any weight, authority, or dignity what.
ever to the certifieate of the Siate executive uuless the State which he

represenis has so chosen, hocause it provides that the State, in the first
instance, may appoint another tribunal for the purpose, which implies
tlie desire of the State itsell that ils execulive should he its constitu-
tional voice and authority upon this question that the bill respecta. In
other words, the hill only gives this prima fucic anthority to the State
exeeutive when the Siate itself ¢hooses to repose that autherity in him.

Will the Senator froms Obio himself deny that if the State of Qlio
puts upou ity statute-hook, ‘It is hereby enacted that the votes for
T'residential electorsshall be counted nnd certified by the governor, and
{that count and certificate shall be conclusive,’? that would be some-
thing which we could ot and should not go hehind ?  The hill does
nothing Lut that in substance, saying {o the State: ““ Appoint your own
judieature in yourown fashion to determine this question; if you do
not do it, wo shall assume that you desire that the certificate of your
gavernor shall determine it,”" and that is all the Bill says.

Thesame authorityis given to the certifieate of the governor ofa State
in & thousand olher enses.  The governor's certificate comes lhere to the
Sepate to the ercdentials of o Senator, and although the Constitution
gives the Senate a final judgment in that case, that is usnally all that
is required and the Senator takes his seat.  Ibis a prima facie case; he
sits in the Scnate and voles and acts; at any rate, he is in his place.
Tt o still stronger case is the clection of the delegation fo the House
of Representatives. The New York or Ohio or Pennsylvania delegation
comes up with the certificate of their governer, changing the endire con-
trol of the legislative power in one branch of the Congress of the United
Siates, and those Representatives are put on theroll by the Clerk, they
talke part in the organization of the House, in the election of a Speaker,
which invelves the appointment of commitices, and sit for weeks and
maonths, even if there is a digpule or confest in their ease, until that
matter is decided.

Sa 1 say that this only is adopting the principle which the Constitu-
tion adopts. It only gives this power Lo the governor when the State
itself desives it shall be reposed there, and it is only following the
analogies and precedents which in all other like cases from the founda-
tion of the Government have prevailed.

Mr. GEORGE. 1 desire to nsk the Senator from Massachusectts a

question.

The PRESIDING OFFICER.  Does the Senator from Massachusetts
yield?

Mr. HOAR. Certainly.

Mr. GEQORGE. Isthereany conslilutional objection to the Legisla-
ture of a Stateauthorizing the governor himself to appoiat the electors?

Mr. HOAR. Not the slightest. It is perfectly within the power of
the Legislature of a State.

Mr. TELLER. Or for the Legislature themselves to eleet the
electors?

Mr. HOAR. Or for the Legislature to elect them themselves. Buf
the point of the guestion of the Senator from Ohio relates to the execu-
tive of the State. If he will pardon me, he scems not to reflect. We
find here a constitutional diffienlty never to be cured without a con-
stitutional amendment. Congress after Congress, from 1860 down to
the present time, have wrestled and labored with that difficalty, This
is the only solution which seems likely ever to be agreed upon. Ishould

-unite with the Senator in agreeing to have either the Supreme Courtor

the senior justice of the court come in as an arbiter between the two
bodies, but the Senator knows as well as I do that it is perfectly hope-
Jess to expect to get any legislation to that effect.

In regard to this bill the Semafor says, in other words, here are a
hundred diffieulties; you have cured ninety-nine of them—at any rate
Le does not submit any argument to the Senate to show that we have
not done so well and properly—but the hundredih still remains; and -
Lecanse you donot to my satisfaction deal with that I shall not join you
in the measure which at Ieast disposes of the ninety-nine. That seems
to be the substance of the argament of the Senator from Ohio.

Mr. SHERMAN, The Senator from Massachusetfs himself admits
that the bill, which has been the result of thirteen years’ deliberation,
is not satisfactory; that it is weak in the most vital point.

Mr, HOAR. The Senator will pardon me; T do not admit any such
thing,

Mg. SHERMAN.
mitted it

Mr, HOAL. Ifthe Senator means that a little amendment of detail
i% an admission of anything

The PRESIDING OIFFICLELR.
the Senator from Massachasetts?

Mr. HOAR. If the Senator will pardon me, when I say the hill is
not satisfictory, Ido not mean to say that it is not the most satis-
factory legislation that cither I or any man ean frame. I think it is.
I say that what is not satisfactory is the condition of the constitational
provision on this subject, which commils a question fo the decision of
two bodies politic and does not provide for any common arbiter.  That
is the unsatisfactory thing.

Mr. SHERMAN. I commencesgain as Istarted amomentago, The
Senator admits it by introducing an amendment entirely foreign o the
bill, which ne one herciofore has proposed in the thirteen years of de-
Late to try this initial point, this governing point of the whole contro-

The Senator by introducing this amendment ad-

Docs the Senator fram Ohio yield to
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Versy, proposing anew arbiter in the governor of a State where a contest
exists. Thisamendmentcomes from him, and we respect his opinions
greatly, but it scems to me that the amendment itself onght to undergo
the careful revision of the committee of which he is the chairman to see
whethier they would be satisfied {o turn over this controversy from the
two Houses to the governorof aState.  Bud hesays the governors of the
Btates certify to our elections as Senators and to the election of mem-
bers of the other House of Congress, So the governor does, purely as
an administralive officer, and upon that certificate a Senator may be
sworn infor a monthor a day, and the members of the other House may
be swornin or tarned aside even without being sworn in.  ‘T'hat certifi-
cate is only prima facie evidence of the facts contained in it; it iz notb
at all conclusive, Butb this proposition is to make the action of the gov-
ernor of a St final and ¢onclusive, so that the two Houses acting in
concert can not overrule that decision, because it expressly provides
that the two Houses when met together for the express purposs of count-
ing the vote shall not count any paper except that ceriitied to iy the
governor.  In otherwords, itisconclusiveand final upon the tvwo Ilouses
and upon the people of the United States.

I say that when the Senator proposes this amendment he enter a cog-
novdl, a confession, that the plan heretofore, after thirteen years’ consid-
eration and debate, was fanlty in the vital part of it; and that some
provision must be devised by him to mect this difficulty. Everybody
knows, no oue better than the Senator himself, that I have great respect
for him and for Lisopinion; but when lie comes to aquestion that may
affect peace or war, the existence of the United States, the election of a
President, I o think that this measure onght to be surrounded with
greater gnards.  If, going a little step further, he would provide that
the return shall be received which shall be approved or certified after a
trial before the supreme conrtof the State itself, and thatthe court shall
decide between two opposing returns,  can see that there might be o
solution of the difficulty. For ninety years, or whatever has been the
period of our histery, the certificate of the governor has been sentto us,
but it was simply the certificate of the governor in ihe performance of
an administrative duty, nob binding upen either Hounse, disregarded
time and time again in onr history, even in the clection of a single Rep-
resentative, and especially in the election of a Senator. But now, in
the clection of a Presidentitis proposed to give the executive of n State
the power to control that vote, when before that power is exercised the
governor will know that the vote of that State may decide the election
of o President.

It seems to me, therefore, that this is not n sufficient remedy, and
that after our thirteen years’ debate we liave not reached a point where
the other House or the Senate can be satisfied with the solution that is
proposed of tlis most difficult problem, The Senator himself, it scems
to me, coneedes that by offering the amendment at this time.

T do not wish to prolong this debate, beeause I have said all that I
desire to say on the subject, and T am willing to abide by the judgment
of ilie Senate; but I Lelieve it would be wiser to let this matier go over
for further consideration or to recommit it and let us have the opinion
of the Committee on Privileges and Elections as to whether the amend-
ment now proposed, so vital and important, is the best that they can
offer.  Then we could decido—certainly not now. The Senator pro-
poses Lo dispose of this matter to-day, when a proposition is made more
decisive, mere summary, more powerful in the hands of a single man
than any that has yet been proposed. I am 1ot prepared to consider it
in a hurry. T hope therefore that this measure will go over nntil some
farther light can he thrown upou it, and let us gee if it is the best of all
ihe wisdem of the Senate of the United States that this matter should
be committed tothe governor of a State, not by the consent of the State
or by the law of the State, because the Iaw of the State wonld probably
not leave to the governor this decisive action. I donbt whether the
Legislature of any State would give to the governor the power either to
appoint the electors or to decide finally and eonclusively who have been
chosen electors in the State.

Mr. HOAR. Where do you find that in the bill?

Mr. SHERMAN., The amendment expressly provides that no vote
shall be counted in the case of a double return except the vote certified
by the governor.

Mr. HOAR. Itisonlywhere the State leaves it to him,
hefore that that the State may appoint its own tribunal.

Br. SHERMAN. Mr. President

Mr. HOAR.  Will my fricnd aliow me, in order that we may under-
stand each other? I do not like 1o interrupt him, hut I should like to
understand Lim aad I should like to have him undestand me, I put
1o him this direct question: Suppose the State of Ohio by her Legisla-
ture enacts that her governor shall count the vote for electors, and that
his certifieate shall be conclusive, are you not in favor of making it con-
clusive yourself under those cizcumstances ? )

Mr. SHERMAN. In the fisst place, if the Senator Lias got through,
ne State would repose that power in ilic execative. The Scuator is
Elupposiug if it would do it, 7/ Ohio would do it. Ohio would never
do it. ‘

Mr, HOAR. My friend will pardon me, that is all the Dili does.
Tlis bill says that if Ohio Icaves it o the governor, then the governor's

It provides

cerlificate shall be conclusive.  If she does not leave it tothe governor,
then his certificate will not be conclusive and will have no effect. I
should like to repent. I ask the Senator not to answer me by saying he
thinks it is improbable it will happen, because that is as good an arga-
nment against him as itis against me. I it does happen that Ohio says,
either in terms or by implication, ‘T want my governor to settle this
question,’’ are you not in faver of execcuting what the hill says shall
he dene ?

Mr. SHIERMAN. Such s position has never been taken in all this
controversy for the last thirteen years. If the Senatoris willing tosay
that the governor of a State shall decide all these controversies in case
of donble returns or in case of single returns, then, asa matter of course,
there is no nced for all the magnificent ceremony that is provided for
by the Constitution. The intendment of the Constitution, as the Sen-
ator has reasoned over and over again, is that the two Houses shall
count the vote; and now we propose to tie the hands of the two Houses
and to say that they shall not count the vote, but they shall only count
conclusively those votes which are certified 1o by the governors of the
States, If thatis to be the law, and that is the end of it all, then
what is the use of having a Jaw? Why not say “‘the vote shall then
be counted as certified by the governors of the respective States,”’ if
thint is the construction yon propose to give to the Constilution ?

But, ou the other hand, the Constitution provides sorae other mode
of dealing with it. It provides that the returns shall be received and
held by the presiding officer of the Senate; that they shall be presented
to the two Houses of Congress; and an imposing array is made there to
see it done. Docs the Constlitation say that the governor of o State
shall then count tho votes, or that the voles certified by the governors
shall then be counted? Not at all. If a State chooses to repose in its
chief executive magistrate the power to decide these questions, that is
quite a different thing. I may perbaps admit that in certain cases the
State itself might invest the governor with powers of choosing electors,
as the State may impose upon the Legislature that power; but that has
never been done since the foundation of the Government. The execn-
tive officer of the State simply returns what appears upon the face of
the record, and we, the two Houses of Congress, pass upon the validity
of those returns.

We say, according to the doctrine of the honorable Senator from
Massachusetts, whiclt of those votes shall be counted; and now, as the
end of this controversy, it is proposed to turn it over and {ake the re-
port and decision of the governor of a State as final and conclusive.
If so, then it does nobmake any difference about the two Houses meet-
ing, it docs not make any difference about the custody of the clectoral
returns, which are so safely guarded; all we have got to do is to receive
a polite note from the governor of the State of Ohio, for instance, that
such and such men were electors, and such and such men did vote so
and so; and that is to be final and conclusive, even though both Houses
may be of opinion that the governor has usurped authority and has
falsely ceriified retnrns or manufactured them. So I submit thatafter
all the Senator has not solved the problem.

Mr. HOAR. Mr. President, one word onty. The Senator from Qhio
seems tome to entirely overlook the constitutional purpose of the found-
ers of our Government. They meant to take away from Congress, from
executive, from national officers, as far as they possibly could, as faras
the witof man could contrive, any control over this matter at all. They
said that the electors should not come to the national capital, but
shonld meet at the capitals of their States and vote, and thattheyshould
a1 vote on the same day, so that one State should not e affected by
the act of another; that 1o one holding an office of trust or profit under
the United States should have anything to do with the selection of the
DTresident of the United States. It is the one place in the Constitution
where State right, State authority, State independence was carefully
preserved {o the exclusion of any national or central authorily what-
ever,

To that we all agree. And they were so confident that this thing
would eome to the seat of government from the States seliled that
they said the President of the Senate shall open these votes, and they
supposed almost that they would count themselves, that ““the votes
shall then be counted,’’ the mere arithmetical enumeration of those
votes being in their eyes so nunimportant and so a matter of course that
it did not occur to them even 1o say in words who should do it.

That heing the case, what does the bill do? The bill says to the
Btate, ‘‘Questions have arisen in our liistorical experience in regard
to your voice. Now, you may do one of two things. You may create
another tribunal with expressanthority to settle thatquestion, in which
case the decision of that tribunal shall prevail, or you may leave it on
your governor’s eertificate, just as you please.” The bill says, there-
fore, that in case the Siate declines {o appoint any other tribunal and
chooses to leave it on the governor’s cerlificate, we will leave it where
the State has left it.

That being the condition of the bill, I put this question {0 my honor-
able friend from Ohio when ke was up just now, Will you take the
responsibility of saying yourself in aygument, while you are aliacking
this hill, that you are opposed lo doing exactly that thing; and will
you say that if the State of Ohio or any other says, ** I wish this thing
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to ba settled by my governor’s certifiate,”’ you will oppose its being
done? Yet you object to the principles of the bill.  Although the
question was propounded to the Benator three times he was nnwilling
to say that he would not, but he met it by saying he does not think itis
very probable that the State could safely let its governor appoint the
electors, much more count the vote and decide afterward.. I asked
the Senator, ** Do you object to that, if the State does it?"* The Sena-

. tor says, ““Tt is not likely the State will ever do it.”

Mr. SHERMAN. Let me ask the Senator—

Mr. HOAR. Let me finish my proposition, and then I will answer
the Senator. It may be true that it is not likely that the State will
do that; but if in that improbable case, however, of the State doing it,
the Senator would not object to it, and thinks it ought to be permittcd,
does not his whole argument against the bill as proposed to be amended
fail? If it is not likely that the State would do i, then the contin-
gency provided for never arises, and we have got the main portion of
the bill which provides for the case settled in the State by the State
tribunal. Now I will answer the Senator’a question.

Mr. SHERMAN. - This is the question I wish to ask: The bill does
not propose that the State shall eonfer upon its governor this power.
That is one thing. The hill proposes to confer that power by act of
Congress, and I doubt very much whether it can coafer any such power.

Mr. HOAR. 1 thought my friend wanted to ask a question.

Mr. SHERMAN. Iask that guestion, whether Congress can confer
upon = governor of a State a power of this kind which has not been
granted by the State?

Mr. TELLER. ‘The bill does notdo that.

‘Mr. HOAR. The bill does not do that. That, it seems to me, is a
mere guestion of phraseology. Then the only point of the Senator’s
labored argument is this, the difference between an express statute an-
thorizing the Governor to make the certificate and have it conclusive,
and the State’s leaving it to the governor by refraining to create any
other tribunal after this act of Congress has pointed out what, if that
tribunal is created, it shall do. In other words, by the admission of
my honorable friend from Ohio, his labored eriticism and attack on the
bill is reduced to exactly this, that he thinks thero is a certain impor-
tant difference between the case where the State of Ohio, having it in
its power to create some other tribunal or to confer this power expressly
on the governor, does the latter, and the case where the State of Ohio,
‘having it in its power to create some otlier tribunal or leave it to the
governor without an express enactment, does the latter. It seems to
me the argument disappears.

Mr. INGALLS obtained the floor.

Mr. SHERMAN. Mr, President

The PRESIDING OFFICER. Does the Senator from Xansas yield
to the Senator from Qhic?

Mr. INGALLS. Yes, sir.

Mr. SHERMAN. I wish to call the attention of the Senator from
Massachusetts and of the Senate itself to the fact that the electors have
nothing te do with the governor of a State. The electors send their
‘votes directly to the President of the Senate. '

{ Mr. HOAR. My friend will pardon me; that is provided for in the
bill. The governor of & State has a great deal to do with the electors.
The governor of a State is bonund by the law which has been in exist-
ence since 1792, or whatever is the date of the eriginal law, to give
three copics, three certificates to the board of electors whom he finds to
be chosen. Those three papers are annexed under the statute of the
United States to the electors’ certificate of their votes., One of them is
sent here by a messenger, one of them is sent here by mail, and one is

’ ‘deposited in the office of the clerk of the district court of the United

States. Those are the certificates which the President of the Senate
‘gpens, and those are the certificates which are counted in the absence
‘'of anything to overthrow them.

Mr, SHERMAN. According to the laws of the United States the
governor has nothing to do with the vote of the electors. e certifies
and makes out three lists of elecbuso; which he givesto the electors, just
23 he certifies who are elected members of Congress. Ie gives those
lists to the electors who he thinks are elected, but from that time for-
ward the governor has nothing to do with the electors. The returns
'are not made to the governor. You will liave to change your law so
that the returns of the electors shall be made to the governor and cer-
tified to the governor.

Mr. HOAR. Now, my honorable {riend misunderstands me,

Mr. SHERMAN. Wait until I get through.

Mr. INGALLS., Where am I?

Mr. SHERMAN. I knowthis converantional debate between ug

Mr. GEORGE. Is very instructive.

Mr.SHERMAN. May not present the points, butIwish again tocall
nttention to the fact that the gpovernor has nothing to do with the elcct-
ors. He iz not a member of the electoral college; he has nothing to
do with it. The electors meet-and send their proceedings not to the
povernor, 'The governor may not know cven who the electors are. He
Certifies here that the electors met and voted, and sends it to the presid-
ing officer of the Scnate, and they are never opened except in the pres-
ence of the two Ilouses, when *‘the vote shall then becounted.””  The
juterposition of this amendment would require the electoral vote to be

certified to the governor and then by the governor to 'the‘presiding officer

of the Senate. It would change the whole character of our electoral
college. .
Mr. HOAR. Mr. President, one minute.

The PRESIDING OFFICER. Does the Scnator from Kansas yield ?

Mr, INGALLS. Certainly.

Mr. HOAR. The Senator from Ohio certainly has not read the bill
and amendment. The present law authorizes the governor, as the Sen-
ator states, to deliver tothe electors his certificate. The electors annex
their votes to it and send it here. Thebill providesnot that there shall
be a certificate by the gevernor after the vote of the electors, but that
the vote of those electors to which the governor’s previeus certificate of
their election is annexed shall be the one prima Jacie to be counted.
Now, if the learned Senator supposes that this propesition requires any
submission of the vote of the electors to the governor after they have
voted, it shows that he has not read or comprehended the bill.

Mr. INGALLS. Mr. President, I move to commit the bill to the
Committee on Privileges and Elections. In support of that motion I
venture to suggest the surprise I felt at the impatience with which the
Senator from Massachusetts appeared to resent the suggestion of the
Senator from Ohio that there should be further deliberation upon this
measure, which he said had already engaged the attentionof the Senate
for more than thirteen years, the inference being, I assume, that the
perfection of human wisdom had been reached, and that any attempt to
reach higher excellence could not result in advantage to the Senate or
in any wiser solution of the confessed difficulties by which this question
is surrounded.

When I reflected that this bill from the Committee on Privilegesand
Tlections, which had been thrice passed by the Senate by a vote, asthe
Senator informs us, practically unanimous, had been by his own mo-
tion within forty-eight legislative hours proposed to be amended by a
provision that wonld have given two of the votes of Oregon in 1877 to
Mr. Hayes and oneto Mr. Tilden—a provision that the certificateof tha
governor of the State should be conclusiveupon this great tribunal—I
confess I was still more amazed at the Senator’s unwillingness for fur-
ther deliberation.

When I remembered that within ten days we bave passed a measure
dealing with one branch of this important subject, the succession by in-
Leritanes to the Presidential office, & bill, prepared by that Senator, and
passed with such haste through this hody that there was insufficient op-
portunity for consideration, so that a defect has already been discovered
so obviously in violation of what was intended that an amendment ig
suggested, I confess that my surprise was increased tohear that proeras-
tination or delay would result in some fatal disaster in the solution of
this great problem,

Under the bill providing for the Presidential succession it is now ad-
mitted that in case the President and Vice-President elect should dia
belore they were installed into office the out-going Secretary of State
would hold that term for the four years for which the President and
Vice-President were elected, a result that never was contemplated, an
event provision for which never would have Deen omitted had the Sen-
ate had opportunity of considering whether it was one of the issues that
was to be made eflectual by the enactment of that statute.

So, Mr. President, I think we may not lose by delay. 'This matter
Tas been debated since 1789. It will continue to be debated, no mat-
ter what action may be taken by the Senate, until there ig o constitu-
tional amendment, a change in the organic lnw that shall entirely take
the subjeet out of itsprosent attitude and place it where it should be
placed, in accordance with the predetermined will of the American peo-
ple. So the Senator need not comfort or console himself by the expec-
lation that by any piece of legislative patchwork we can adopt here
debate upon this great question is to come to an end,

The Senate seems to be in this matter in a mood of self-abnegation.
As 1 understand the Constitution, each of theindividuals and each of the
constituent bodies composing this great electoral tribunal are charged
with the responsibility of assuming jurisdietion of whatever parts of
constitntional duty may fall wpon them, which no law can affeet.
‘When the Constitution imposes a duty upon an officer he must be the’
judge of the time and method of discharging that duty, subject to his
final responsibility to the people.

The Electoral Commission of 1877 was a contrivance that will never
be repeated in our politics. It wasa device that was favored by each
party in the belicl that it would cheat the other, and it resulted, as I
once before said, in defrauding both. The Democratic majority in the
House of Representatives at that time never would have consented to
the ereation of that tribunal had they not supposed that the fifteenth
member of the commission, under the provisions of that statute, was
in favor of the election of Samuel J. Tilden. We all know the provi-
dential interposition by which that great and good man David Davis,
of I1linois, was removed from that tribunal and translated to & happier
sphere. In the dispensations of Providence he was transferred from
the hench of the Supreme Court to the Senate of the United States
after the passage of the bill, and thus the fifteenth man upon the tri-
bunal was in fwvor of the election of Mr, Hayes to the Presidency.
That is the way that seven to eight became changed to eight to seven.
I have heard much about the patriotism of the Demeeratic party in
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that contest, and the moderation of its candidate in consenting to this
measure and renouncing the Presidency, but I venture to say that
could they have foreseen in December, 1876, when that bill was passed,
what the teansmutaiions of politics were to bring about there pever
would have been a concurrence on the part of the Hounse of Representa-
tives in the enactment of the electoral commission bill. It was a. fatal
error under the Constitution for the Democratic party; and the bill we
are now considering is but a faint and feeble and fragile imitation of the
Electoral Commission.

T shall be instructed far beyond my cxpeetations if some great con-
stilutional lawyer, profoundly familiar with the inner conseiousness of
the framera of our Government, can assure me how any legislative en-
actment that we may adopt now or at any time ean in apy manoer what-
ever bind that great political tribunal which is to meet to declare tho
result of the Presidential election in 1888, Here is ithe fundamental
difficulty in my mind about all these propositions. The fanction that
is to be performed by the electors of the President and Vice-President
of the United States is a political function exercised by the people of
the United States actingin their primary capacity; it js o function that
ig reserved to them in termos by the Constitution itsclf, and whether the
President of the Senate is to count the vote, whether the vote is to be
counted by theSenate and House of Representatives separately or jointly,
whether it is to be counted by the tribunal proposed by the Senator
from Ohio, the fuct still remains that the vole is to be counted, and
that no act can be passed by any antecedent Congress that can deprive
either of the persons or any of those great constituent bodies of the
powers that they possess and which they are directed to exereiseunder
and by virtue of the twelfth article of the armendments to the Constitu-
tion.

I heard the Scnator from hlassachusetis say that we can not confer
nor impair this jurisdietion, and I agree with him upon that. No tri-
bunal, no legislative enactinent can determine, nor has everattempted
to determine, whether the President of the SBenate shall count the vote
or not. That officer must decide this question for himseif; and, al-
though I disapproved the declaration made by the Senator from Ver-
mont [Me, EpMuNDs] in his'capacity as President pro tempare of this
body in February last, although I believe it was an unnecessary act of
renuncistion on behalf of the Senate, a practical abdication of n power
that might reasonably he inferred to belong to this body or to its pre-
siding officer, and which many believed did so beleng toit, T admit
that he had the right to make it, because the duty was devolved upon
him by the Constitution to determine for himself whether he would
count that wote or wlhether he would not.  If I had been in that posi-
tion I would have cousnted it had the issue been left with me.  Let me
read whathesaid. Afterannouacing thestate of the vote Tie continued:

And the Presidmat of theBennte makesthis declaration only as a publicstate-
mens in the presence of the two Houses of Congress of the contewts of the pa-
pera opened and read on this occasion,and not as possessing any suthority in
law to fleclare any legul conclusion whatever,

No sovereign ever laid down scepter and crown more absolutely, more
unnecessarily, more in derogation of what might have been lawfully
claimed to be the constitutional functions of the President of the Sen-
ate than was done by the Senator from Vermont on that occasion. 1t
had never been determined by auytribunal, it had never been decided
by any ccmpetens authority, that the phrase ' the vote shall then be
counted 7’ might not by an absolutely justifiable inference have been
held to mear that the President of the Senate, being the custodian of
those votes, having the right to open them, had also the right to count
them; and in the great contests of the future emergencies may arise,
emergencies are not unlikely to arise in thestate of the law on this sub-
ject, when it might be well not to be centrented by that pernicious pree-
edent. This body by nd expression of opinion upen any occasion, eitlier
then or at any other time, had renounced its anthority through its pre-
siding officer to count the votes in his custody in the presence of the
two Houses, and therefore, although I think thisact was not warranted
by any decision of the Senate, it enn not he denied that under the Con-
stitution the Senator from Vermont, a3 Presidentof the Senate, had the
right to do what he did, because hie was in the discharge of a duty un-
der the Constitution that he was compelled to decide for himself and
that no person could decide for him. ’

I Leard 1he Senatof from Alabama [Mr. MoRGAXN] on a previous day
speak, I thought with something like idolatry, of the wisdom of the
framers of this Government in the devices that they had contrived for
determining the election of Presidentnd Vice-President, and he warned
us with something of pathetic admonition against ihe dangers, the sac-
rilege, the impiety of ventaring to offier any amendment to this system
that was so near the perfection of human wisdom. Mr, President, the
memory of those great men who formed our Conslitution is venerated
and revered. They made a sublime innovation in government that Lag
formed an epoch in the upward progress of the human race. They had
no precedents for their experiment, whose suceess has been one of the
great wonders and marvels of the politics of the world. -Butthey were
human, and if their statesmanship and their wisdom has no stronger
foundation on which to rest than the contrivance {hey devised for elect-
ing # President and Vice-President of the United States and deter-
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mining the questions arising thereunder, the tenure, the sunccession
by inbreritance, the question of inability, then, sir, their reputation
rests upon a very fragile and insecnre and insubstantial foundation, for
publie attention can not be too frequently nor too foreibly directed to
the dabgers which threaten not only the pbace but the perpetaity of this
Government from the defective and uncertain state of the law govern-
ing the question of Presidential elections, succession, and inheritance.

Twice already in our brief history, once in 1801 by the possible fail-
ure to elect n President at all, and again in 1877 by the possible failure
to determine the result of o disputed Presidential election before the
close of the preceding term, we have been brought to the very verge
and brink of revolution, The first crisis resulted in what is now known
as the twelfth article of amendments to the Constitution, and the sec-
ond, as I have before said, was averted by the invention of the Electoral
Commission, which had no precedent and will have no guccessor.

Tn furiker illustration of the organic defects in the Constitution on
thig general subject, let me refer for a moment to the condition of the
law upon the question of Presidential jinability. Incaseof theremoval,
resignation, death, or inability of the President the Vice-President is
to succeed to the powers and duties of that ofiice. Who is to decide
when inability oceurs: its nature, extent, duration, and end ? Whatlaw
could be enacted to take away from the Vice-President of the United
States the absolule duty under the Constitutlion of determining for
himself when inability of the President cccurs? Who doubts that in
1881, from the 24 day of July until the 19th day of Beptember iu that
year, 1he inability of President Garfield was absolute under the Con-
stitulicn in the full meaning of that term? He was sequestered for
eighty days, in o seclusion as silent a3 the tomb to which he wasso soon
to be consigned. He was as incapable of performing any executive act
as his marble effigy in the Hall of Statues, that is to transmit to pos-
terity the memory of his triwmphs and of his martyrdom. Ouly once
during that long period did his failing hand trace in wavering characters
the letters of his name. Here was a case of absoluie inability nnder
the Constitution. The event contemplated by the Constitntion had oc-
curred. Apd I believe that under that instrument, when James A.
Garficld sank to the floor of the railroad station penetrated by the hul-
let of the assassin, the powers and duties of the Presidential office de-
volved, under the Constitution, upon Chester A. Arthur. Fortanately,
sir, difficulty was averted. The world was at peace. The composure
of the American people during {hat perilons-peried was a convincing
and added proot of their capacity for self-government. EBat we had no
I'resident; we had no Viee-President who had entered upen the dis-
chatge of the powers and duties of the Tresident. We were without
an exceutive head, There was no law governing that subject. And
yet does any one who recalls the slambering passions of that epoch
guppuse for an instant thathad there bees any emergency, any cxigency
requiring the performance of executive funetions, Mr. Chester A. Ar-
thur could have gone to the deor of the White House and peaccably
entered upon the discharge of the powers and duties that had devolved
upon him under the Constitution? Idonot. Iamconvinced that any
sach attempt on his part while the breath of life remained in the body
of James A. Garfield wonld have precipitated a convulsion in our poli-
ties that would have been pregnant with unkuown disasters and perils
to the Republie.

One thing farther, sir:

The President of the Senate shall, in the presence of the Senate and House of
Represeiitatives, open all the certificates, and the votes ghall then be counted,

As has heen observed, the silence as to the person, or the body, or
the tribunal by whom that computation is to be made is absolute, It
is left entirely to inference, to be decided by the persons wpon whom
that duty may devolve under the Constitution. It can not be made
any more certain, it ean not be made any more positive, nor can it be
abrogated or removed by anything that we can doin the premises; and
we can pass no statute and make no eunactment that will in any way
interfere with or change or modify the will of that high tribunalwhen
it may next meet in the discharge of the duties devolved npon it under
the Constitution.

The person having the greatest nuinber of votes for President shall be the
President, if such vumber be a majority of (he whole number of electors ap-
pointed; and it no person have sucia majority, then from the persons having the
fiiphiest nunbers, not exeeeding thres on thie st of those voted for as President,
thie House of Representative shiall choose inmediaiely, by ballot, the President.

Who is to decide whether any person has amajority or not? Wkhois
to decide who are the three highest on the list 1hat have been balloted
for heretofore? Take the case of 1877. Supposing there had been no
Electoral Commission, if those certificates had beenopened, if the votes
Bad heen counted by the tellers at ‘the desk, who was 1o decide when
the emergency arrived which devolved that power upon the House of
Representatives? Could any act of Congress, recent or remote, have
determined that? Could any act of Congress deprive or take away any-
thivg from the power of the House of Representatives to determine for
themselves whether there had been an election or mot, which of the
three candidates on the list were those having the highest vates, and
which of those should be elected by the exercise of the power confided

to them by the Constitution?
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Careful consideration of this-subject will convinee anjf, thoughtful
student of the Constitation that the schiéme which has heen devi
pnd which Low remainsin our organie law is fatally defective, and gt
nothing can he done by way of legislation to cure the inevitable evils
by which it is surrounded, and the more We proceed by legislation to
patch, to bridge over apparent difficulties, to abbreviate the number of
perils which surround it, by so much we retard and delay the exercise
of the power which the people must ultimately be called upon to per-
form in adopting some system that shall remove the perils in which it
is now environed.

A casual survey of the debates in the convention which formed our
Constitution discioses asingular condition of doubt and uncertainty upon
this subject. No less than ten methods.of choosing a President were
serivusly proposed and debated. As the article stood within four days
after the convention met and as it remained down to within less than
two weeks before it adjourned in September, the National Executive

_was to be elected by the National Legislature for the term of seven years,
and was to be ineligible for another election, and it was not until near
the closc of the convention, when the rights of the smaller and the larger
States began to be in controversy and the people in the Southern States
saw that by reason of the exclusion of the negroes from the voting popu-
lation they were to be at a disadvantage, that this device of an elect-
oral college was finally agreed upon as a compromise for the purpose
as far as possible of taking away the power of choosing their President
by a direct vote of the people themselves.

It was supposed that these men called electors would be selected
from the most virtuous, the most disereet, the most upright, and the
mast ‘‘continental”’ persons, as the plirase then employed was, who
should assemble apart from the people, like a conclave of cardinals who
choose a pope, and then in the deliberations of their councils canvass
the merits of the best citizens in the country for the chief executive
office, and finally select him without any popular interference whatever.
This plan lasted just twelve years. George Washington received all
the electoral votes; but in 1800 parties were organized and a Presiden-
tial caucus was Deld, and from that time to this the electoral system
%L.az been débris; it is rubbish. The electors under the Constitution are
puppets. They are like the marionettes in a Punch and Judy show.
The entire functions that they were supposed to exercise under the
Constitution bave been stripped from them by the people in demand-
ing the right to select a President for themselves; and when they were
deprived of the power to vote directly for President by the interposi-
tion of this absurd deviceof an electoral college, in the first place through
the Congressional caucus and in the next place by the party nominating
convention, they have deprived these electors of the gemblance of power,
pnd they now stand before the people as the instructed and elected and
chosen delegates of a party; and no man so chosen would dare, having
been chiosen as the electoral candidate of a party, o vielate his trust.
If any elector at the last election, having been chosen as an elector for
Mr. Cleveland or as an elector for Mr. Blaine, had ventured in the col-
lepe of electors in his State when they assembled for choosing a Presi-
dent under the Comstitution to vote for any other than the man that
De was elected to support, he would have been am outlaw and an out-
cast upon the face of the carth.

For these, with many other reasons that might be brought forward,
T am unalierably opposed to any further tinkering with this electoral
business. The country hasoutgrown it. If isout-worn. It hasbeen
repudiated. It no longer has any significance or substance; and any
attempt to patch it, to plaster over its deformities, by any means of
propsand supports to strepgthen it, merely delays theaction of the peo-
ple upon this subject in theaceeptance of some scheme that will enable
ihem in the exercise of their great functions to decide who shall be
Presidentwithoutthe intervention of electoral colleges, and certify their
imperial will to some competent and defined power that shall declare
the result.

1 said ab the outset that in my judgment the fact that the Senator
from Massachusetts had offered an amendment of o material and vital
a nature as that which appears in the print before me justified further
deliberation upon this gubject, andif I understand the meaning of this

amendment—and the Senator from Massachusetts assures me privately

that I do not—1I fecl sure thatliad it been incorporated in the Electoral

Commission bill and could have been made effective it would have re-

snlted inevitably in giving the result of that election in favor of the

Democratic candidate, beeause, if Irecollect aright, out of the three

clectors in Oregon two of them were certified by the governor to have
been elected by the Republicans and one, Cronin, Ithink wasthe name,
was declared to have been chosen by the Democrats, and thercupon

would have been commified tothe fortunes of Mr. Tilden. I may e

mistaken. I should like to ask the Senator from Oregon if that was
not the condition at that time?

Mr. MITCHELI, of Oregon. That is correet, Certificates were
piven to two Republicans and one Democrat.

Mr. INGALLS. The certificate of ike governor of Oregon was that
10 of those clectors werechiosen by the Republicans and one was chosen
Dby the Demoerats; and if there is no escape from the conclusion that
under this amendment if adopted by the Senate and enacted into a
law so far as n statute conld have any effect on this sabject at all in a
similar case Uhere would Dbe no possibility on the part of the iribunal

passing upon these matters to review thatdecision, thenT.should like to
hear what the Senator {rom Massachusetis has to say-by way of expla-
nation; and if that is the result, if & principle so important as this upon
the spur of the moment, without debate or consideration or consulta-
tiom, is to be adopted by the Senate, pregnant with such momentous
consequences, I am very sure that he will not feel that I have been
wanting in any respect to him in moving fo recommit this bill.

Mr, EVARTS. Mr. President, I proposeto offer a few remarks upon
the matter now before the Senate, but at this hour perhaps it would
not be convenient to the Senate for me to proceed.

Mr. HOAR. I ask the Senator from New York if he prefers to pro-
ceed to-night or to-morrew ? It is now after 4 o’clock. -

Mr. EVARTS. I can go on to-morrow.

Mr. HOAR. If the Senator from New York will yield to me for one
moment I will move an executive session, but I wish to say one word
Lefore movibg it.

The PRESIDENT pro tempore. Does-the Senator from New York
yield the floor?

Mr. EVARTS. Yes, sir.

Mr. 1IOAR. I wish to say simply that the Senator from Kansas
scems to labor under a misapprehiension which has found a place in the
press. I interpose my most ahsolute denial to his statement that the
Presidentia] snceession bill which lately passed contained any defect
that was not broaght to the attention of the committee or which would
have affected the vote of any singleSenator who voted for it. ‘The diffi-
culty which he calls attention to in that bill was thoroughly and care-
fally considered by the members of the committee. The Constitution
provides that in case of death, removal, Tesignation, or inability of the
T'residentand Viee-President, then certuin legislative power is conferred
upon Congress. 1t eonfers no authority whatever in the letter of the
Constitution to provide by legislation at all for the ease of the death of
a President and Vice-President elect who have not yet become public
officers or faken the oath. If, however, that should in the judgment
of anybody be supposed to be within the legislative power, by looking
at what the Constitution is supposed to have meant rather than at its
letier, then unquestionably the bill covers that case, notas the Senator
supposes the ease of dying afler the election and before the 4th of March,
becatse ifafter election and before the ascertainment of the result here
on the second Wednesday of February the two persons die, we find
that no living person hag been elected and the House of Representa-
tives would proceed to exercise ils constitntional functions. DBut it is
true that if between the middle of February and the 4th of March the
President and Vice-President elect both die, which would not be Likely
to happen once in five thousand years, becanse it is o time when ot
course great precautions would be faken; they would not beatthe same
place except at the moment of inauguration—1 say if that remote and
almost impossible contingency shouid happen within that fortnight or
three weeks, it is true that the old Secretary of State would hold over
uinder thig bill to the end of the next four years. But that would not
defeat the purpose of the bill, which is that the principal representative
of the prevalent political opinion which had prevailed in the election
should succeed and hold the office, except in those cases where in the
previous election there had been & change in the politics of the coun-
try. )

Mr, INGALLS. That sometimes happens.

Mr. HOAR. That hasonly happened eight times out of our twenty-
four Presidential elections so far.

Mr. INGALLS. We hope it will happen nex$ time.

Mr. HOAR. Itwould have made nodifference at the second election
of the first President, who held for eight years. It would have made
no difference when Adams succecded Washington. It would have made
no difference when Madison succeeded Jefferson ; when Monroe suc-
ceeded Madison ; vwhen Adaras succeeded Monroe when Van Baren
succeeded Jackson, or when Buchanan succeeded Pierce. So the erit-
joist which the Senator makes, and which was thoronghly considered
by several Senatorsupon the committee, merely is that in relieving the
legislation of the Government from this monstrosity swwhich had pre-
vailed, the possibility of imposing the Presidential oflice on an officer
who all the time has to be presiding in the Scnate or the House, and
in providing this new and vast security {for the lifc of the President of
the United States which is to attend him through the whole foar years,
we were prevented by a dificulty absolutely insuperable from provid-
ing for a possible contingency whicl may liappen within the space of
ten days, but which will not happen once in ten thousand years. That
is the whole of that criticism.

Mr. INGALLS, Mr. President, I supported the hill to which refer-
ence has Deen made believing it to be just in that it retained as far as
possible in the hands of the party to whom the people had confided
power exccutive fanctions during the constitutional term for which the
President was elected; and I thought it was wise also becanse to that
extent it removed the danger of a disputed Presidential succession,
which is always so fatal to the repose and peace of this country. DBut
still T think the criticism that T made is justified by the observations
{he Benator has just made. He admils that between the middle of
Yebruary and the 4th of March in case of the exigency or emergency
oceurring which has been defined the result follows, the outgoing Secre-

ary of State wonld excreise excculive funetions for the ensuing four
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years. He justifies the bill by saying that the period is so brief, the
interim is so short that probably it hever will occur; but the fatalities of
the past twenty years have familiarized the public mind with the dangers
that nitend this subject. The people of this country are no longer pre-
pared 1o disregard death as o factor in the great dramas of political su-
prewagy in thiseountry, and I therefore think that in leaving thiscrevice,
this fissure, there has been o fatal defect in the bill, It is likethelittle
pin that hores through the castle wall, and then farewell king, Of
consse if o President does not die and if a Vice-President does not die,
then there will be no difficulty; but inasmuch as Presidents and Vice-
Presidents are mortal, and asnoone can tell when fatalities may occur,
the diffienlty to which I have referred is one that exists, and to that
extent justifies the observations that I have made.

Mr, HOAR, I now move that the Senate proceed to the considera-
tion of executive businesa. .

The motion was agreed to; and the Senate proceeded to tho consid-
eration of cxecutive husiness. After one hour and twenty-four min-
utes spent in executive session the doors were reopened, and (at 5 o’clock
and 50 minutes'p. m.) the Senate adjourncd.

HOUSE OF REPRESENTATIVES.
MonrpaY, February 1, 18506.

The House met at 120’clack m. Prayer by the Chaplain, Rev. W, I1.
MiLsorw, D. D.
The Journal of the proceedings of Friday last was read and approved.

MESSAGE FROM THE PRESIDENT OF THE UNITED STATES.

The SPEAKER laid before the House the following message from the
President of the United States; which was referred to the Committee
on Indian A ffairs, and ordered to be printed:

To the Senate eond Howse of Representatives:

T transmit Tierewith o communication of the 25th instant from the Secretary of
the Interior, submitting, withk accompanying papers, a draught of a proposed
amendment 1o the first section of the act ratifying an agreement with the Crow
Indinna in Montana, approved Mareh 11, 1882, requested by sald Indians for Lhe
purpose of increasing the amount of the annuat payments undersaid agreement
and reducing the number thereof, in order that sufficient means may be provided
for establishing them on their individual sllotments. The matter ig presenied
for the consideration and action of Congress,

GROYER CLEVELAND.

EXEcUTIVE MAKRSION, January 28, 1886,
LEAVE OF ALSENCE.

By unanimous consent, leave of absence was granted as follows:

To Mr. SaarLLs, for ten days, on account of important business.

To Mr, WARNER, of Ohie, for four days.

To Mr. Ixg IL TAYLOR, indefinitely, on account of important busi-
ness, i

To Mr. CABELL, of West Virginia, for four days from Tuesday next,
on account of important business.
v To Mr. G1nsoN, of West Virginia, for this day, on account of impor-
tant busibess.

WITHPRAWAL OF PAPERS.

Mr, PETTIBONE, by unanimous consent, obtained leave to with-
draw from the files of the House, without leaving copies, the papersin
the case of Frank A. Page, there being no adverse report thereon.

QUESTION OF TRIVILEGE.

Mr. HANBACK. Mr, Speaker, I rise to a guestion of personal
privilege, and nsk that the paper I send to the desk be read.
The Clerk read as follows:
THE TELEFEONE SCAXDAL.

The Hartford Times does not help Lhe Democratic parly by its plea in justifi-
cation of the FPan-Eleetric Telephone stock ownership, any wmore than it dis-
turhs The Worid by atéributing iis exposure and condemnation of the unfortu-
nate business to & desire to create n sensation.

No plainer or more regrettable duty has ever been imposcd upon The World
than that of censuring the Attorney-Genceral and other public men—in whose
lonor and integrity we have had the utmost confidence—for their association
withh thig enterprise.

Mr. BRECKINRIDGE, of Arkansas, Mr. Speaker, I rise to a point
of order.

The SPEAKER. The gentleman will gtate his point of order.

Mr. BRECKINRIDGE, of Arkansas. My point is that this maticr
the Clerk is reading does not raise a question of privilege.

The SPEAILER. The Chair does not yet know the coutents of the
paper. It may be that it contains some reflection upon the gentleman
{rom Kansas [Mr. HANBACK] in his vepresentative capacity. 1fso, it
would be a proper basis for a question of privilege.

Mr. BRECKINRIDGE, of Arkansas. But, Mr. 8peaker, ought not
ihe gentleman first to state his question of privilege before he intro-
duces a-paper to be read?

The SPEAKER. The Chair supposes that the gentleman desires to
Liave this paper read as the basis of his remarks.  As soon as the paper
is rend or its substance stated the Chair can tell whether it involves a
question of privilege or not.

Mr. BRECKINRIDGE, of Arkansas,  Iut Iinsist, Mr. Speaker,upon

my point of order, that the gentleman must first state his question of
privilege. He hag not stated it.

The SPEAKER. The Chair thinks the practice has been for a gen-
tleman who rises to a gnestion of privilege and asks to have a paper
read to at least state that there is something in the paper which in-
volves aquestion of that character. The Chair does not yet know what
is contained in the paper which the gentleman from Kansas [Mr, HAR-
BACK] has sent to the desk.

Mr. HANBACK. Mr. Bpeaker, am I entitled to have my question
of privilege presented to the House now? .

The SPEAKER. The Chairdesires the gentleman Irom Kansas [Mr.
HANBACK] to state whether or not there is anything in this paper
which in his judgment involves a question of personal priviiege on the
part of that gentleman, TUnless that were the rule, any gentleman
might rise to A question of privilege and have apything that he chose
read at the Clerk’s desk. .

Mr. HANBACK. Ycs, Mr. Speaker, I state that there is a question
of privilege involved.

The SPEAXER. Then, as the Chair understands, there is an allu-
sion in this paper Lo the jrentieman from Kansas [ Mr. ITANBACK]?

Mr. IANBACK. Yes; the article—

Several MuMsELS. Louder.

Mr. HANBACK. Mr. Speaker, I rise Lo a question of privilege.

The SPEAKER. The gentleman from Kiusas will state what his
question of privilege is.

Mr. HANBACK. The House will understand what the question is
after the articles are read.

The SPEAKER. But unless the article which the gentleman from
Kansas [Mr. HAxBACK] has sent to the desk reflects in some way upon
the gentleman himself in his representative capacity there ean be no
guestion of personal privilege involved, &0 far as the Chair can see.

Mr. HANBACK. Not at all; I disclaim that; but I ask that the
article that I have sent up be read.

Mr. BRECKINRIDGE, of Arkansas. Mr. Speaker, the gentleman
from Kansas [ Mr, HANBack] dees not state that the article contains
any allusion 1o himself.

The SPEAKER.  The article, so far ag read, does not appear to con-
tain anything personal to the gentleman from Kansas.

.Mr. REED, of Maine. Bir. Speaker, I do not understand that ihe
gentleman from Kansas rises to a question of persopal privilege.

The SPEAKER. The gentleman from Kansas [Mr. HANBack] will
gtate whether he rises fo a question of personal privilege or not, and
what the question is Lo which he does rise.

Mr. HANBACK. I state to the Speaker that the article whick the
Clerk has begun te read and other articles reflect upon this House; and
upon that ground, as one of the members of this body, entitled to the
highest privilege, I ask that the article be read.

The SPEAKER. The gentleman from Kansas states that this arti-
cle, as e nnderstands it, reflects upon the House of Representatives
itself, and he raises this question not as a matter of personal privilege,
but as a matter involving the privileges of the House. :

Mr. HERBERT. Mr. Speaker, on this question I desire to make a
suggestion to the Chair. It seems to me that the time has come when
the Chair shonld consider whether the rule in guestion ought not tobe
more rigidly enforced. As I understand it the rule of law in analogous
cases ig, that when the question of the admissibility of a paperis raised
the paperis submitted to the judge, and he decides, from an inspection
itself, whether it be admissible or mot. In that manver counsel are
prevented from getting before the jury any improper matter.

Mr. REED, of Maine. Where is the jury here?

Mr. HERBERT. 'This is the jury—or rather the conntry is the jury
before which fhe gentleman from Kansas desires

Mr. REED, of Maine, Then your object i3 to prevent this from get-
ting to the country.

Mr. HERBERT. The country is the jury before which the gentle-
man desires to get this matter presented in an improper manner.

Now, I suggest, Mr. Speaker, that the proper course would be, when
a writing is sent op to be read, for the Speaker himself to read it.  He
is to judge in the first instance. If therc be an appeal from his decis-
ion, then, as a matter of course, the Mouse ought to have the document
before it. But until thereisan appeal from the decision of 1he Speaker,
he and he alone should decide whether the writing or document pre-
sented raises a guestion of privilege or mot.”

If upon inspection it appears clearly to the Speaker that there is
nothing in the article that constitutes matter of privileze, then the
Speaker should so rule. From the paper itself this proposition must
appear. If there is nothing in the paper ilself to show it matier of
privilege, no ingenuity can forture it into such. So I submit that the
Speaker of this 1lonse ought to judge before the article is read, and
without allowing it to go into the RECORD, whether or not there is o
question of personal privilege presented.

Mr. DUNN. If the Speaker will allow me I would like to make onc
suggestion in (he same line as that of the gentleman from Alabama
[Mr. HerpErT] and in addition to what he has so well said. I sub-
mit that the rule on this subject shonld be interpreted like the ruleof
law in pleading frand. It is not suflicient that a pleader shall allege
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The PRESIDENT pro tempore. The question of printing the accom-
panying papers will e referred to the Committee on Printing.

COUNTING OF ELECTORAL VOTES.

The Senate, as in Committee of the Whole, resumed the considera-
tion of the bill (8. 9) to fix the day for the meeting of the electors of
President and Vice-President, and to provide for and regulate the count-
ing of the votes for President and Vice-President and the decision of
yuestions arising thereon.

Mr. EVARTS. Mr. President, I desire to present a few remarks to
the Senute bearing particularly upon one fopic that it seems to me,
hothinpreviouslegislation and inthe disposition of the matter attempted
by the bill now before the Senate, has been too much overlooked. I
shall favor the recommitment of the bill, with the amendments pro-
posed, to the committee, in order that there may be a fuller examina-
tion and a meore complete treatment of all the possible or probable oc-
casions of mischief and misconstruction that may arise when the mere
act of the counting of the vote is to be performed.

As my own opinions on the Constitution favor that view which has
been disearded in the wisdom of Congress, to wit, the power and duty
of the Vice-President to count the votes, it may be thought that I do
not fairly interpret and estimate the methods that are provided for solv-
ing the difficulties which arise npon an attempt to count the votes by
the two Houses of Congress; but I have a sincere desire that this mat-
ter to Le treated by the two Houses shall be as well provided nnder cir-
cumstances of clear ascertainment and as far as may be from the im-
mediate movement of popular or political feeling as is possible; and my
experience in astending upoen the discussions of the electoral count satis-
fies me that the greatest difficulties are from the very instant and very
limited means by which any doubts are to be solved.

Tt will be noticed that until the votes are opened as provided under
the Constitution there is no exhibition of doubt or of difficulty, of per-
plexity or of complication; and then you will observe that all the means
at the service of the two Houses under the existing legislation on the
sabject is.what is to be disclosed by the various and colleeted certifi-
cates bearing on the vote brought into-the dispute. Nothing counld in
provision and prevision for so eritical astate be more unfortunate than
that the two Houses should be dependent for theirinformation ¢n what
is to be gathered from the disclosures upon the opening of the envelopes,
when all therein contained is intended to be and purports to be in pur-
guance only of the mere designation and security of the votes them-
selves, The legislation of Congress has heen very meager, and quitcas
much as in the minds of the framers of the Constitution there have been
absent from mind in legislation any of the forms and conditions and
difficulties in the count that in the later experience of the Government
have been exhibited.

Now, there are two quite independent topics in regard to which the
Government of the United States is enfifled to be certified in respect of

_the action of the several States, binding as toeach of the States. With-
out intruding at all upon the independence of the States and their ab-
solute possession of the manner and form in which they exercise this
particular power, the Government of the United States hasa perfect and
complete right to know what the States have done; and while we have
looked alone at the question of how the voies have been cast and the
evidence and security that they were by the persons who had the right
under the States’ procedures to cast the votes, we have paid too little
attention, as it seemns to me, to that separate and independent right
that we have to learn separately from what votes have been cast what
electors have beenappointed. I mean notin theszense of the men, but
what States have appointed electors, and for this reason: The result of
the count of the votes ag produced and counted in disposing of the elec-
tion of President and Vice-President must be brought not only into the
ascertainment of the votes that have been properly cast and are thusto
be held properly to be counted, hut it is important to learn how large
is the whele number and Hst of appointed electors under the action of
the States in order for ns to determine whether the count shows a fail-
ure of a majority, and thus the subsequent action of the Government
is to be carried over to the House of Representatives, or whether the
whole extentand comprehension of electorsappointed has been reduced
from what was possiblein the computation of the States’ collected votes
wlen enumerated, so as to determine whether by the reduction of the
apparent electoral colleges by the fatlure of appointments or the ascer-
taimment of appointments tliere may be areductionin the computation
of whether a majority has been obtained by this or that candidate.

We have ready at haond, in the experience of the electoral colleges
and electoral votes and the electoral count in 1876, an illustration of
how impertant ibis might have become. There were 3 votes Inwfully
to be cast by Oregon. If those 3 voles were rejected under the pro-
visions of the pending hill, or under the existing arrangement made
by Congress for the count, it would have been apparent that Presi-
dent Hayes would have failed of a majority of the whole electoral
college, and apparently therefore the election would have gone to the
House of Representalives, as Mr. Tilden would have failed of a major-
ity as well. But supposing ihe Houge of Representatives bad been
Republican, and if the clection had gonc there the Republican candi-
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date would have been chosen by the House. Butsupposethat the 3 votes
of Oregon had heen rejected, and rejected upon the ground that clectors
had not been appointed—not that you could find in the actual eircurm-
stance the evidence which would justify that conclusion, butin thesap-
posable circumstance that that was and should have been the rightful
conclusion of rejection—then you would have scen that, having redaced
by 3 the whole body of electoral votes o be computed and divided, Mr.
Tilden having 184 votes would have been elected, because he would
have had a majority by 184 of the whole electoral list reduced by 3.

How would you have had, and how could you have had, under the
provisions of this bill, or under the provisions of the electoral count
that were provided for that immediate sitnation, a clear and ready as-
certninment as to whether this rejection of the votes was on the failure
of appointments of electors or the regnlarity and the sufficiency of the
vote? Happily in that case there was no difference as to the result, as
the House was Democratic and he was the nextcandidate in the failure
of Mr, Hayes's election. But in the opposite result I do not see thai,
you have any adequate provision or-materials before you for determin-
ing, when you have nothing Lut the question of counting the votes, how
you have an ascertainment that is satisfactory to the mind of the two
Houses and of the public on which ground a rejection takes place, and
I know no more critical, no more embarrassing situation under otr
Constitution than a doubt produced in such a narrow state of votes a2
to whether the House can elect, or whether the next and inferior can-
didate is elected hy his own right by baving a majority of the'reducad
electoral colleges.

Nor can Ifind that iu the inclosures of the envelopes which contain
the votes would there natnrally, certainly net necessarily, be produced
the means upon which there should be so clear, so peremptory an as-
certainment of the ground on which the votes were rejected as should
satisfy the heated condition of Congress and the public mind on such
a question. .

In my experience, therefore, in watching and attending to ihe con-
duct of tha vote of the electoral colleges, Thave felt to myown satisfaction
that the principal deficiencies and the prineipal obscurities for the as-
certainment, whoever counted the voles, as to how they should be
counted, grew out of the want of any provision in due time aund by due
certainty to ascertain who had been elected, or appointed as the phrase
in the Constitution is, electors. Hence I have thought it was worthy
the attention of the Sensite and of the commitiee that has had charge
of this business that thatshould he attended to, and that thus we could
in advance have collected from the different States what this &overn-
ment had a right to ask for and obtain—the results of the elections
or appointments as soon as Inight he after the ascertainment under
the 1aws of the States the results should have been reached; and that
these thus should be separated in time, as well asin the publicity of the
declaration, the completeness, and the security of this ascertainment,
whether you call it canvass or by whatever scrutiny the States should

ropose.

r Igotha.t view I have thought that a section should be added here
which would make it the dufy of the executive of each State, as soon
as practicable after the final act of the State in the electoral appoint-
ment should have been ascertained by and under and in pursuance of the
laws of that State, under the seal of State to communicate to this Gov-
crument, the Secretary of State or the President of the Benate—that
may be immaterial-—the result of that process of the State by which it
had reached the result of the appointment according to its own laws;
and that this should contain and plainly set forth as the resnlt.and decla-
ration of each canvass, thatis, the canvassor ascertainmentof each State,
who had been appointed and what votes had been given or cast for
every person voted for forthat place. This is neither more nor less than
is required for the security of elections in our own States. I presame
without an exception every State provides not only for a competent and
adequate serutiny into the election and a simultaneous ascerlainment of
the result, but an open and public declaration under the authority of
high official duty of the result.

T am satisfied, Mr. President, if this preliminary caution and secur-
ity were made use of, the opportunities for doubt as you approach ihe
mere opening of the votes and the hasty and unsatisfactory scrutiny of
the mere contents of those opened envelopes would all disappear; for we
should have, under as high a public authority as could be commanded
and promptly after the final act of the State in the process of elections,
this declaration communicated to this Government and made publie by
this Government, as it might and should properly do, so that ata period
dating not long afler the election, the date for which is prescribed by
the acts of Congress, we should bave published to the whole world what
was declared by cach State as the result, and not merely a certificate of
& conclusion, but a statement of the final act of election itself—that is,
the eanvass and declaration of the polls.

Besides this provision, which I think would forestall almost all pos-
sible discussion that could be fairly wrested by party feeling from what
should be plain and clear, I would require that this same statement
should be furnished in triplieate by the governor to the electors, and
that they should inelude it in their returns that they now make of their
votes and of the list which the governor has given them of those who
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are appointed electors, so that-then presently before the two Houses of
Congress, as there would have been before the Vice-President if he had
heen intrasted with the count, by this provision of law there should
be the means of confronting either the Vice-1I'resident or the House or
the Honses who count and certify this certainty of lknowledge on the
suhject. Perhaps, then, it would be considered entirely right that no
vole that was communicated under these sanetions and with this ascer-
tainment could properly he challenged by either I{ouse or broughtinto
question unless both Houses should concur in some grave, gome post
_Jure occurrence that should disparage the absolute control given to this
ascertainment.

Looking at the bill in all favor, as intended to remedy difficulties
that exist, I think this matter should be attended to, and I am quite
sure that in the apprehension of the public mind such a timely and
such a prudent provision in regard to the facts which lic at the bot-
tom of the right of the electors to vote would be not enly secure, hut
would be seen to be so.

1 confess a great repugnance to seeing the vote of a State rejected
upon a mere difference of opinion between the two Houses, a rejection
for the consequence of which nothing is neeessary but that one House
should make an objection and insist upon it, proposing, presenting for
the public judgment no action of its own, but simply on i{s mere will
interposing objection, not voting that the other certificate was entitled
to present the votes, but simply each objectling as one objecting to these
competing votes, so that the State falls absolutely and the immense
rights that other States may have dependent upon that consequence fall
under the mere political will of one House of Congress to muke its ob-
jection,

Al feel, I think, that it is an undesirable situation that by mere ne-
gation, by mere inability toagree, aud without ascertainmentof grounds
or rensons, the vote goes out.  AlLI think, see that tobe an inconven-
fence, and I have been disposed to think that after there had been de-
veloped this disparity in views between the two Houses, which was in-
sisted upon, the proposition of the Senator from Chio might be admit-
ted, so that there might be an appeal at least toa determination which
votes should he received; but I must confess that upon further consid-
eration and under the light that has been presented in the debate, this
collection of opinions of the members of the two Houses would, in my
judgment, be wholly an unconstitutional assemblage and vote. In the
Constitution, or in the conception of the political government which is
deposited in Congress, I can find wo ground te support this extra as-
semblage of the two Houses voting per capita.

T eail not look with any complacency upon a reference to the Supreme
Court or any judicial tribunal. I maust regard, as I do sincerely, the
whole transaction from the beginning to the end, and the declaration
of the result, a political transaction to be governed by such moderation
¥ind duty and faculties as are reposed in those who fill the political sta-
tions that are to act upon the great transaction.

1 do not look with any complacency upon the opening, by the second
seclion of the bill, of judicial proceedings in the State below to intercept
and interpret or suppress the vote of a State. I have regarded, and in
gpite ¢f all that I have heard said on the subject I must still regard,
that the framers of the Constitution locked with extreme solicitude
npon the principal fact and resnlt that a President should be chosen.
They were indifferent as between parties or as between the nicety and
certaintly of results of justice, but their chief concern was that therse
should be a President chosen, and that the progress from the first act
of voting up to the final declaration should be as little impeded and as
little interrupted as possible. Why should they not have felt so, when
they knew in all the experience of the mother country and of the west-
ern nations, that when birth provided the suceession, simple as that
method might be, a disputed suceession as to which was the true king
that was to appear, made the misery, the suffering, and the disasters in
every form of the nation; and when we were attempting a new method
that was to derive from the Iarge vote of the great people this designa-
tion they felt that the first duty and that the first execution of their
duty in that behall was that the process should go on and that thore
should be n resnlt.

1 therefore must agree in the motion which hias heen made that the
bill, with the amendments now proposed, should Dbe sent back to the
committee for & more accurate eettlement of this great dispute. We
are not under any influence from what has been said as to any over-
sight in the circumspection and astuieness with which the succession
bill was provided, for I think that DLy oll intelligent as to facts and
conditions under which any bill hy Congress can beecome a law under
the restrictions of the Constitution, it will he found that this imagi-
pation that the framers of the snccession bill had not provided for the
little space hetween the clectoral count and the 4th of Alarcl, their
circumspection, and their astuteness, and their close attention showed
{hat if there be that gap of mislortune, it is a misfortune that no power
}33’[ 1hi¢ Constitution lias been given to the two Hfouses of Congress to

ill.

Nud it as Been suegesied to nie, to me unfaomiliar with the course of
business here, that sueh avecommittal would be equivalentto reducing,
if not destroying, the opportunitics of the Bill pussing through the Sen
ale at this =ession. 1 shonld reevet any such consequence, and if it

were necessary to avoid such a consequence, that the view I might sul-
mit in the amendment I have suggested, in common with those sul-
mitted by the Senator from Ohio and the Senator from Massachusetts,
could he fairly, and fully, and accurately debated and settled in this
hody, T should desire that committal should not be made necessary;
but my own judgment of it is that if there be any value in the sug-
gestions that I have made, and if the difficuliies that are now felt as to
The textas the bill reads without amendments, and doubt as to the pro-
posed amendmenis, are really worthy of attention, the only true oppor-
tunity for an accurate ndjastment and final and full satisfaction of the
best conrse under the Constitution we can {ake will be reached only by
a recommittal.

Mr. WILSON, of Iowa. Mr. President, defects in the Constitution
of the United Statescan not e remedied by acts of Congress. The wis-
dom of the men who framed it was not equal to the task of formulating
aperfect instrument.  Fifteen articles have been added to it in the form
of nmendments. It is claimed that time and the peculiar political con-
ditions which attend the affairs of the nation have discovered another
defect, It is proposed to apply a remedy in the present instance by act
of Congress.  But thisis not thermethod ordained by the Constitution.
The bill we are now considering has not, in my judgment, the sanction
of the Constitution. The reasons which support my Judgment I will
hriefly slate.

‘Avbicle T of the Constitution defines and establishes the executive
power and provides for the election of President and Vice-President of
the United States. In the third paragraph of section 1 the mode of elec-
tion was provided. Italso prescribed the methed by which the result of
the election should be ascertained. Tn this respect it declarcd relative
to the electors chosen by the respective States that—

They shall make a list of all the persons voted for, and of the number of votes
for each, which list they shall sign and certify, and transmit scaled to the seat
of Government of the United States, directed to the Yresident of the Senate,

So far this is definite and well, but it does not determine a result.
This must be provided for, and hence the paragraph provided imme-
diately to declare how and by whom the result should be ascertained.
In this respect it said:

The Presidentof the Senate shall, in the presence of the Senate and House of
Representatives, open all of the corlificates, and the vote shall tiien be counted.

Whatdoesthislanguagemesn? How can we better answer this ques-
tion than by going back to the time of the adoption of the Constitutien
and gettingour data from the acts of the men who firststarted our Gov-
ernment on its course? Many of the men who composed ihe first Con-
gress of the United States had participated in the deliberations of the
body which framed the Constitution or had been members of the con-
venlions of the several States by which the instrument had been con-
sidered and adopted. Surely we may safely consult them. Let us take
this prudent eourse and see what the resalt will be.

The first public concurrent action of the two Houses of Congreas
brought there men to the duty of defining their understanding of the
meaning of the Censtitution in respect of its dealing with the ascer-
tainment of the Tesult of an election of President and Yice-President.
It does not seem to have occurred to them that the problem was one of
diffieulty. In the simplest and most matter-of-fact way they entercd
upon their duty and discharged it.  On pages 16 and 17 of volume 1 of
the Annalsof Congress it appears that on the 6th day of April, 1789, in
the first session of the first Congress, the Senate took action, as Tollows,
namely:

Richard Henry Lee, of Virginia, then appearing, took his seat, and formed o
guoram of the whole Senators of the United States.

The ercdentials of the members present being read nnd ordered to be filed,
the Senate proceeded, by hallot, to the choice of 8 President for the sole purposc
of opening and counting the votes for President of the United States. John
Langdon was elecied.

Ordered, That Mr, Filsworth inform ihe Honse of Representatives ibat a
quorum of the Senate is formed ; that s President is elected for the sole purpose
of opening thoe certificates and counating the votes of the clectors of the several
States in the choice of a President and Vice-President of the United States, and
that the Senate is now ready, in the Senate Chamber, to proceed, in the presence
of the House, to discharge that duty ; and that the Senate hiave appointed one
of their members to sif at the Clerk’s table to mnke a list of the voles as they
shall be declared, submitting to the wisdom of the House to appoiut onc or
more of their members for a like purpose.

The House of Represcntatives, on heing notified of this action by the
Senate, adopted in response thereto a resolution as follows, namely:

Resolved, That Mr. Speaker, attended by the House, do now withidraw (o the
Senate Chamber, for the purpose expressed in the message from the Benaic;
and that Mr. Parker and Br, Heister be appointed, on the part of the House, to
sit nt Lhe Clerk's table with the member of the Senate, and make o list of the
votes as they shall be declared.

Me, Eillsworth reporicd that he haddelivered the message; and Mr. Boudinat,
from the 1Touse of Represeutatives, informeod the Senate that the House is ready
forthwith (o meel them, to attend the opening and counting of the votes of the
clectors of the President and Vice-President ef the 1lnited States.

And then it is recorded that—

The Spenker and the membersof the House of Representatives attended inthe
Senate Chamber; ad the President clectoed for Lthie purposc of counting ilhe voles
deelared that the Senade and 1Touse of Lepresentatives had met, aud that he,
in their presence, had opened andeonnfed the votes af ihe clectors for President
and Yiee-President of the United States.

These proceedings cleavly declare the construction which the Senators
and Representatives of the First Congress put upon the provision of the
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Constitution relative to the opening and counting of the votes of the
clectors of the several States in the matier of the election of President
and Vice-President of the United States. Not by discussion, but by
action, they pronounced their construction of the Constitution, and we
can not mistake their meaning.  They did not hold that the President
of the Seaate was to open the votes, and that some other officer, or per-
son, or hody wasto count them and declare the result.  The President
of the Senate on that occasion clected was assigned to o definite duty;
that duty was to open and connt the votes delivered to him. It would
seem that there can e ne doubt as to the opinion held by the members
of the Pirst Congress on this subject. They proclaimed by their action
that the duty to open the votes and the power to count them and to
declare the result were devolved on the President of the Senate.

Both Kent and Story entertained this view of ihesubject. The former
expressed his view in his Commentaries in this language:

The Consfilution docs not expressly declare by whom the votes arc to be
counfed and the resull declared, Tn tle caseof questionable votes, and o closely
coulested election, this power may bhe all-important; and I presume in the ah-
sence of all legislative provision on the suhject that the Presidentof the Senatle
counts the votes nnd determines the result, snd that thetwo Houses are present

only as spectators to witness the transaction and te et only if no choice be
wmade by the electors.

And Story, in his Commentaries on the Constitution, says:

In the original plan, as well as in tha nmendment, no provision is made for
the discussion or decision ofany guestions whiclh may arise a3 to the regrularity
and anthenticity of the returns of the electoral voles, or the right of Lhe per-
sons who gave the votes, or the manner or ihe circumstance in whiech they
ought to be counted, It scems to have been taken for granted that no question
could ever arise on the subject, and (hat nothing more was necessary than {o
open the certifieates, which were produeed in e presence of both Houses, and
to count the number and nanses as returned,

The precedentestablished by the first Congress, as I have qnoted it,
and the opinions of the two learned commentators cited, are even-tem-
pered and wholly nou-partisan. No men were more eareful in giving
expression to opinions relative 1o the true meaning of the Constitution
than those who gave it form and participated in its adoption. They
were fresh from their labors when the first precedent was established,
and no comentators on our Constitution have been more scrupulously
careful than Kent aud Story. Wken such authorities all concur we
will not go widely wrong iy accepling their conclusions.

It may be said that XKent intimates that legislation may be enacted
relative to the counting of the electoral votes, inasmuch as he says in
the quotation I have made from him that—

I prestune in the absence of all legislative provision en the subject that the
President of the Senate counis the votes and determines the result.

But he could not have meant hy this that a power vested by the Con-
stitution conld be divested by legistative action. The most that can
be claimed from this expression is, when taken in conmection with his
suggestion relative to questionable votes and a closely contested elec-
tion, that he saw in the existing provision of our Constitution a dan-
ger point fu our system. In this view I can agree, and I would be glad
to have & change of the Constitution in this regard effected, but this
can not be renched by an act of Congress. And if, in regponse to this
statement, it he asked, Have the Senate and House of Representatives
no power whatever in the premises, and can they not legislate on the
subject? ry answer is, To regulate the exercise of the power, yes;
to abridge it, no. Section 8 of Article I of the Constitution says that
Congress shail have power—

Te male all laws which shall be necessary and proper for carrying into exe-
cution the foregoing lpuwer-s;,lmul all other powers vested by thiz Constitution
in thie Governmentof ihe United States or in any departmentor officer thercof.

Here is a delegation of power to provide for carrying into effect the
power to open and count the votes of the electors lodged in the Presi-
dent of the Scnate. But it does not confer on Congress the power 1o
assume unto itself the duty which the Constitution imposes on that
oflicer. The Constitution says that—

The cxeculive power shall be vested in o President of the United Slates of
America,

But Congress must “make all laws which may be necessary and
proper for careying into execution?’’ this power.  And of another great
power the Constitution says:

The judicial power of the United States shall be vested in one Supreme Court,
and i such inferior couris as Congress may from time to time estatlish.

This power is to he provided for in the matter of its execution by nee-
essavy and proper legislation enacted by Congress. But in neither cuse
can Congress tuke upon itself any of the power granted to the executive
and judicial departments of the Government; nor ean Congress by neg-
leeling to legislate draw wate itself any part of these nowers, or of the
power conferred by the Constitution on any ofiicer of the Government,
If Congress had failed 1o make Jaws necessmy and proper for earry-
ing into effect the excentive power, would sucly failure divest the Presie
dent of that power or velieve him from Lis obligatiou to execute it as
best hemay in theabsence of legislalion?  Certainly not; for this wounld
Iead 1o the disintegration of the Government. - The President would
have great difticulty in the exeention of his office in the absence of leg-
islation providing for its administration, and in many respects hie counld
hot act at all; but the executive power wonld still be his. Nor ean he
be divested of any part of his power by legislation.  Neither action nor

inaction by Congress ean change the constitutional lodgment of execu-
tive power from the President to itself; or to any other department ov
officer of the Government. And the same observation applies to the
judicial power and toevery otlier power, whether vested in a depart-
ment or officer of the Government. ~ And i applies with as much force
to the power given to the I'resident of the Scnate {o open and count the
clectoral votes cast for President and Viee-U'resident as to any other
power or duty defined by the Constitution. '

Mr. President, the Constitution provides in the matter of the elec-
tion of Iresident and Vice-President thut — .

Each State shall appeint,in such manuver as the Legislature thereofl may di-
reed, a nuimber of cleciors equal Lo the wiiole numbor of Senalors nnd Represent-
atives to which the State may e entitled in Congress; il o Scnator or Rep-

resentative, or person holding an office of trust or profit under the United States,
shall be appointed an elector.,

The electors may, under this provision, be appointed Dy the Legisia-
ture itsclf, or that department of ihe State government may, unless
probibited by its own constitution, provide for the election of ¢lcctors Ly
general tieket, or by districts, or a part by one mode and n part by
some other. The entire matter of the appointment or election of the
electors is committed to the several Sfates. When so appointed or
elected, the duties of electors are prescribed by the Constitulion.” Con-
gress has no power over the appomtment of the clectors, northas Hany
to interfere with their econstitutionally prescrihed dutics. The duties
thns protected against Congressional or other interference are to vote,
list their votes, sign and certify the lists of votes, and iransmit them
sealed 1o the seat of Government of the United States, directed to the
President of the Benate; and when they have discharged these duties,
there is nothing more to be done in the matter of the election of a Pres-
ident but to open and count the votes thus listed, certified, and re-
turned in manner prescribed by the Constitulion, and that is, in my
judgment, 1o be done by the President of the Senate, in the presence
of the 1wo Houses of Congress, unless it appears from the count so made
that the electors have failed to elect a President by a majority of their
vofes 5o cast, returned; open, and counted. In case of such failure,
and—

If no persou have such majorily, then from the persons'luwing the highest
numbers not exceeding thre¢ on ihe list of those voled for as President, the
House of Representatives ghall chonse immediately, by ballot, a President,
* * * And if the House of Representatives shall notchoose a President whens
ever the right of choice shall devolve upon them, hefore the 4th day of March
next following, then the Vice-President shall act as President.

And a failure of the electors to clect a Vice-President confers, under
the Constitution, the power on the Senate to elect that officer, Can we
eonclude that the framers of our Constilution, when they conferred on
the respective Houses of Congress these extraordinary powers, intended
toinvest them with the still more extraordinary power off rejecting the
votes of electors appointed by the several States, and thereby crealing
by themselves and for themselves the contingency which alone gives
them the right and power to electaPresident and Vice-President? The
mere statement of such a proposition is its own refutation. And if no
such power rests with the two Iouses for concurrent action, how mnch
more preposterous does it seem to be to claim that it rests with either
House alone, and especially with the House of Representatives, with
which body the power to elect o President abides in the event of a fail-
ure of the electors to elect? ‘

Such a doctrine would sland as a perpetual menace to the peaceof this
country, It would establish an ever-present temptation to Congressto
intermeddle with the elections of Presidents.  When the framers of the
Constitution expressly prohibited Scnators and Representatives from
appointrent ag electors, they clearly indicated their purpose to exclude
them from all power in or over the matter of the election of & President
by the clectors appointed by the States. This was the understanding
which the members of the First Congress had of the Constitution, as is
evidenced by their proceedings in the ascertainment of the result of the
first Presidential clection. Tor a long period of time the practice then
adopted was followed without substantial change. All through the
period when the minds most active in the formation of our Constitution,
and those of forceful action in the early affairs of our governmental
movenients, controlled or influenced Congress with respect to the ascer-
tainment of thie results of Presidentinl elections, the precedent of the
First Congress was in all sabstantial respeets followed.  Our Constitie
tion in this regard may not be in the hest form. Pt we can notchange
it by an act of Congress, nor by such act confer power on Congress not,
given by the Constitution.

Tt is 10 new thing 1o find that our Constitution needs amendoent,
Tifteen articles of amendments testify to this fiet. IT we have dis-
covered a defeet in the respect of which the pending hili treats, it were
better for us to do what has been done fifteen times heretofore, provide
for an amendment of the Constitution in manner and form as it points
out, rather than resort to the doubtful expedient now before us.

Mr. TELLER. Mr. Prosident, there isa great deal of force in what
the Senator from Towa [Mr. Winson] las said with reference to the
precedents of the early Lithers of 1he Tiepublic and 1he founders of the
Constitution. The question I believe has leen very theroughly dis-
cussed from time to time in the various debates npon ilie suhject dur-
ing the last fifteen years, and nofubly it was fully discussed in 1876
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apd 1877, If this is » plain provision of the Constitution, no one 1
suppose will dshy the proposition of the Senator from Jowa that Con-
gress can not change it. It must be admitded if the Constitution ot
th: United States lins provided for the whole subject, there it must be
loft. .

It is apparent that the fathers of the Constitulion, at least those who
gat in the first Congresses, did not think that the Constitution was self-
executing so far as not to require any legislaiion, becansein 1792 they
legislated upon this subject. Someof the provisionsare in the present
statute. For instance: ’

It shall be {he duty of (he executive of each State 16 cause three lists of the
naimnes of the-clectors of such State to be made and certified,and to be delivered
to the electors on or before the dey on which they are required by the preced-
ing section to meet.

That proviston has heen continued to the present day, and it is con-
tinued in substance in this bill. In 1804 Congress, under the new
twelfth amendment to the Constitution, again legislated on this sub-
ject, and my attention was called by the Senator from Alabama [Mr,
MogrGAx] a few moments ago to the difference in phraseology of the two
scts. In 1804 the statute was made to read as follows:

But those certificates only of votes given for President and Vice-President of

the United States shall be opened by the President of the Senate, for the purposc
of being counted, which shall contain the list or lisls of votes given in conform-

ity with the Constitulion, as in force on the day fixed by Jaw for the meeting of
the electors, by whom the said votes shall have been given.

SEC. 3. And be it further enoefed, That whenever, by the provisions of the sec-
ond section of this pct, it shall be the duty of the electors for any Slate to vole
in conformity, both with the Constitution aud of the proposed amendment
A tglereto,thc exeoutive authority of such State shall cause six lisis of the names

of the eleetors for the State to be mnde and certified, and to be delivered to the
enid electors on or before the day fixed by law for them to mect and vote for
President and Vice-President, and the snid electors shall incloge one of the said
liste in each of the certificates by them made and sealed, in conformmity with the
provisions of this act and of the nct to which this is a supplement,

The authority, or rather the command, if command can be made
upon the State executive by Congress, still exists that they shall make
these certificates. 1 need not go inte any details as to how the certifi-
cates reach the pyesiding officer of the Senate. The fathers of the Re-
public assnmed in the Constitniion and in the subsequent legislation
that there would be but oue set of returns, that the officer who had the
duty imposed upon him of opening and counting, if it is to be insisted
upon that he was to oeunt, had only to tabulate #he vote. Later it
was discovered that controversies might arise. We all recollect that
in 1876 from three different States at least, if not from more, therc were
duplicate certificates presented to the presiding officer. In one Btate
the governor had certified to the appointment of two electors of one
political faith and one of another. TFrom two States different officers
- claiming to be the exccufive officers of the State had certified different
lists of electors to the presiding officer of the Senate. So there were
presented both phases of trouble. Here was a governor who assumed
to declare for the State who werc its electors.  That presented one gues-
tion to bo examined, and a different question from that of a dual State
government. Then came from South Carolina and Louisiana duplicate
certificates presenting different electors, signed by different officers and
represented by a different State government.

The question presented in 1877 to tho Senate was whether the pre-
siding officer of this body eould determine for himself, with the two
bodies looking on, incompetent to challenge the correctness of his ver-
dict, who were the electors of the State of Louisiana, who were the
eloctors of the State of South Carclina, or who were the electors of
Oregon. Not a very stropg argument can be drawn from the condition
of the public mind at that time, but it is morally certain that the two
Houses would not have sat here in jointconvention and allowed the then
Senator from Michigan, who was the presiding officer, to count that
vote and determine for them who were the electors from Louisana and
who were the electors from South Carolina. 'We had reached a pointin
the construction of the Constitution ywhen it was morally impossible to
‘bave'it construed in that way without bringing on anarchy, bloodshed,
and war. I Delisve on that oceasion the then presiding officer was of
ihe opinion (in fact I may suy I know he was of the opinion} that the
power existed with him, if he saw fit to exercise it, to determine be-
fiveen the votes sent up from Florida, South Carolina, and Louisiana,
~which was and which was net the vote of each State.

Mr. HOAR. In the absence of an agreement of the two Houses.

My, TELLER. Inthe absence, of course, of an agreement of the
two Houses. DBut in this body there were only found seventeen men
who were in faver of leaving the question withoutlegislation. Al who
opposed the bill, which was called the electoral commission bill, mus-
tered in the Senate only seventeen.  Some opposed itupon one ground
and some upon another, but the great majority of the Senate then ex-
pressed their opinion that that power was not lodged in the presiding
officer of the Senate, because if it was lodged there by the Constitution
they had not the power to take it away, vet they voted that they would
{ake it away and intrust it to a tribunal to be establishied by an act of
Congress.

_There has heen, then, upon this guestion at the mest important po-
litical period of onr history & legislative construction of hoth hranches
of Congress with great npanimity, and I de not think it is worth while

now to discuss the existence.of the power in the presiding offreer of the
Senate to count the votes. I heard a Senator rise and express his as-
topishment thab it should be proposed to leave to the governox of a
State the opportunity, as he gaid, of determining for himself, to the ex-
clusion of the will of the State, what was the vote of the State. Much
less eught it to be Jeft to a man who is not responsible at all to the
State that he is perhaps ready to disfranchise, a State to which he iz
not responsible in any manner or form, unless it is plainly provided in
the Constitution that that power shall there be lodged. :

No very potent and powerful argument can be drawn from the fet of
the first joint convention, because therewere none of these grave ques-
tions then presenting themselves, any more than there were in Febru-
ary last when the presiding officer of the Senate announced to this hody
that e would décline to settle any controversy if controversies had
arisen.  No controversy did arise; no controversies may arise; we may
go on as we bave for years to come, yet we recollect that in 1856 a con-
{roversy arose that under some circumstances might have caused diffi-
culty, which fortanately, however, it did not. 1 think, without going
into any extensive discussion of the case, it must be assumed that we
have reached a point in our history now where legislation is demanded
by the judgment of botl Iiouses of Congressand demanded by the judg-
ment of the country.

Yor fifteen years at least this matter has been presented to the public,
and if there ever was very much of & theory among the people that the
presiding officer of the Senate could act judicially and determine who
were and who were nof the clectorsin a controversy, I believe that has
at Jast been donc away with, The electoral system proceeds upon the
theory that the State is to be heard. It is the States that elect the
President of the United States, and not the people of the States nmor
the people of the General Government. Dy a departare from the orig-
inal idea we have, it is true, adopted o system of nominating the can-
didates in & national convéntion and putbing their names at the heads
of our tickets and apparently electing them by a popular vote; and
we sometimes say that such a President lacked a majority of the popu-
lar vote, a5 if ihe popular vote was at all necessary to his success or to
Lis credit when he sits in the Presidential chair.

Tt is the action of the States, and so careful were the fathers of the Re-
publie to protect the States, that when by an accident or by any cireum-
stance the election does not lake place they empowered the House of
Representatives to elect a President, and then they limited the votes to
he number of States. Delaware with its one Representative stands
equal in all respects in the Tiouse of Representatives in that kind of a
contest with New York with its thirty-four Representatives. New
York and Delaware vote equally in every respect when a President is
clected by the House.

Now, the only thing to be determined iswhatisthe votaof the State.
When the Constitution has, ex industria, put everywhere the idea that
the State is to be heard and the State only, to say we may not}sgi;}&m
in such a way as to aid in carrying eub {hat iden is to assert that<dhe
Constitution is self-interpreting and self-enforcing, which itis not, as we
all know, in scarcely any of its provisions.

The States must be heard, and I deny the right of either House, egboth
Houses of Congress, acting together or acting separately, to disfmmg‘jae
2 State when the State sliall have sont its vote here in accordance wiJL
law. Under the bill » State may provide a tribunal that may inquire
into any controversy that arises in the State. If the State fuils so to
do, let the amendment proposed by the Senator from Massachusetts be
adepted; and then the governor is the ultimate tribunal whom we have
declared we will recognize, and the only tribmaal we will recognize ns
determining the question what is or what is not the vote of the State.

Where can you leave that, in the absence of & judicial inguiry, bet-
ter than with the governor of a State? I know in times of bigh parti-
gan oxcitement there may be danger that the governor of a State will
outrage the people of his State by not expresssng the voice that they
have cxpressed at the polls; but ib is mueh safer to leave it wiih him,
who is answerable to the people for any outrage he may commit, than
to intrust it to hands foreign to the Stabe and having no conuection
with the State.

It was said herc the other day by o number of Senators thai they
would be glad to see the Bupreme Court of the United States inlrusted
with this power. I denythe right of the General Government to settle
this question by the Bupreme Court. It is the action of the State, and
the State has not consented and does not congent that o tribunal for-
eign to it shall determine that question. Tt will determine the «ques-
tion for itself, and when it has determined it there is nobt a power any-
where to interfere with ihat action of the State.

Mr. President, the bill is not perfect. The bill may have provisions
{hat I do not quite like. The only thing it Jacks is that it dees no
recognize gquite to the fall extent I desire the power and control of the
State. Dut therc may be, and possibly will be, times when it may he
necessary to determine what e State has setiled, or rather, to put it
more properly, to determine which is the State, whether it is the peo-
ple who come liere represcnied by ene man as governor or another,
when there is a dual State government. It is then, and then only, under
the bill as 1 nnderstand, when it shall have been properly amended as
proposed, that there can be any inquiry at all; and Decause the bill
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transmits, and remits, and leaves with the State so much and so fully
this question, I am in favor of it.

It was said here the other day that it would be better for the two
Houses to join together and that the numerical vote should be united,
and that the majority, Senators counting as Representatives and Rep-
resentatives as Senators, should determine all questions of this kind.
That is to abandon the whole electoral theory, in my judgment. Itis
to abandon the whole theory of our Government that the States are to
participate in this election as States and not as a portion of the Ameri-
can people in general convention met. ‘The State of New York, with
its great vote, would outvote nine of the smallerStates who stand upon
this floor with eighteen Senators, and a very large control at least of
this body would sink into oblivien, I may say, when they were joined
in with the four hundred and one that would compose the joint con-
vention, and, as was said a day orftwo ago, with the five hundred who
mustsoon be put into the other Chamber with the admission of new
States and the increase of popnlation.

The whole electoral theory, X wish to repeat, goes upon the ideathat
the State is to be heard, and all talk about remitting this question to
outside tribunals, whether the Supreme Court or any other body, is a
departure from the true spirit of the Constitution, The real and po-
tent and urgent objection made to the tribunal of 1877 was that it
remitted to a tribunal outside of a State the questions that ought to be
settled in the Btate.

Mr, CALL. Mr. President, it seems to me that the bill has some
very great merits and also some defects. The twelfth article of amend-
ment of the Constitution provides that:

The electors shall mect in their respective States and voie by ballot for two
persons, of whom one at least shall not be an inhabitant of the same State with
themselves, and they shall malke a list of all the persons voted for, and of the
number of votes for cach, which list they shall sign and certify and transmit
sealed to the seat of the Government of the United States, directed to the Presi-
dent of the S8enate. The President of the Senate shall, in the presence of the
Senate and House of Iepresentatives, open all the certificates, and the votes
shall then be counted. The person having lie greatest number of votes shall
be the ltz-gsment, if such nnumber be a majority of the whole number of clectors
appointed.

It is quite evident that there are questions raised by these several
statements of the Constitution. What certificates shall be counted ?
The certificates of the electors chosen by the States, electors who shall
not be Senators or Representatives or holding auy office of honor, trust,
or profit under the United States. These areall questions which must
he decided by some one. Who is thak to be? The Constitution does
not declare. It says *‘ the votes shall then be counted,’’ and yet what
are and what are not votes depends upon the decision of who arc the
electors, who are persons not holding offices of honor, trust, or profit
under the United Btates. This act of judgment is an act of election,
and upon it depends who is the President of the United States.

14 is quite manifest that there must be some decision by some author-
ity. It is insisted by the argument of some Senators that it inheresin
the authoerity of the President of the Senate to open the certificates.
But that question must be decided not by an inference, but by the
geniusand spirit ofour institutions. It mustbeaffirmed that it ismore
consistent with the theory of government established in the Constitu-
tion that one person shall absolutely decide this question than that the
representatives of the people shall do it, than that the two Houses of
Congress shall do it. ‘That is the affirmation alone upon which this
exercise of power hy the President of the Senate can be justified. 1t
is by the argument, if true, that the decision by one person as to who
shall be the President and Vice-President of the United States is more
in accordance with the theory of a popular representative government
than a decision by the represenfatives of the people themselves.

But the argument fails in another respect. The Constitution pro-
vides that the Ionse of Representatives, acting by States, shall, in the
contingency that no person has yeceived s majority of votes, elect the
President of the United States by States. Here, as was affirmed by
the honorable Senator from Ohio the other day, Tests I think a great
determining factin the argument. It is proposed to remit the decision
to a tribunalnot vested with power, as is the argument in favor of the
President of the Senate by inference, from the fact of his having the
votes in his hands and being required to count sueh votes as have been
properly cast, for that is the inference; and the certificates, it is said,
come to the President of the Senate; no certificates shall be counted
but those of the electors, and he opens them, and the choice of opening
them rests in his hands. But the argument in favor of the House of
Representatives is that the Constitution vests in them the power of
making an election, not when the President of the Senate, or the Sen-
ate, or the two Houses shall declare that an election has failed, but
when the fact is that it has failed, no matter who has declared or certi-
fied to the contrary. -

The argument which is made to vest this power in the President of
the Senate, that it carries with it the function of judgment and decid-
ing when it is to be exercised, manifestly vests it in the House of Rep-
resentatives, The House of Representatives are to perform o consti-
tutional act. When? Not when everybody las declared and certified
that they shall do it, but when an election has failed for the want of
mejority of votes, let the certificates be as they may, In that contin-

gency, both by the letter and the spirit of the Constitution, that func-
tion is to be exercised. i

Naow, the bill provides for the exercise of this act of judgment, which
act of judgment is an election, and provides, I think, wisely for it, but
it meets with this diffienlty: The power of excluding the vote of n State,
of sitting in judgment upon it, is vested in the two Houses. The vote
of a State shall not be rejected without the concurrence of the two
Hounses. Whers thereis a question and an ohjection, the vote shall not
be connted without the concurrence of the two Ifouses. This is vest-
ing the absolute power of election in the diseretion of either House in
the contingency where the vote of a State not counted Would make the
election of o different person, would constitute.a majority of the whole
number, or its withdrawal would prevent an election.

There can be no question that by thisact of judgment which requires
the concurrence of both Houses, in the contingency where there is not
an election if the vote be not counted, you vest the power absolutely of
making an election, not in the House of Representatives, the constitu-
tional body provided and vested with that power, but in either House of
Congress choosing to object to the counting of that vote, for it can not
be counted without the concurrence of both.

The bill I think & wise one in its main provisions, and the Senator
from Massachusetts [Mr., HoAR] who reports if, and has defended it
with ability, is entitled to high commendation for il, 1

ButI think that in the respect mentioned there is adefect in this pro-
posed law, ‘The act of judgment of this body changes the power of the
House of Representatives, if it were law and possible to do it. It as-
sumes the power to doit. It changes the power of that body and re-
stricts it by a bare majority from exercising the right to make an elec-
tion in their judgment and discretion.

Mr. President, I donot know that it will affect the result at all, for
I have observed that when a committee reports a bill itis very difficult
and but rarely the case that in any of its essential and important pro-
visions a change can be made without the approval of the committee;
but it seems to me that thebill should he amended, and I had prepared
an amendment to the effect that when by this exercise of judgment by
the two Houses, by this non-concurrence of the two Houses, by this ob-
Jection on the part of either House to the counting of the vote of a State,
the majority required by.the Constitution of the wholenumber was taken
away, or when by not counting the vote of the State an election of a dif-
ferent person than that who would be elected if the vote were counted
should be had—in those two contingencies it shall be declared that there
was no election, and the House of Representatives shall make the elec-
tion as required by the Constitution. It hasbeenurged inobjection to
that that it would be an invitation, placing it in the power of the Houso
of Representatives to bring about that result; but the bill does thatal-
ready. Itis by thebill inthe power of either House in the contingency
mentioned.  “Wherever thefailure to count: the vote of a State would pre-
vent a majority of the whele number from being cast, the bill lets either
House non-concurring bring about the result.

Then what tribunal is -so appropriate to make the election as that
tribunal which by the Constitution is vested with the power to decide
when a majority of the whole number of votes has or has not been cast,
for it iz evidently without limitation in the Constitution that thathody
is to exercise the power, and, exercising the power, can do it only upon
its own motion, its own sovereign legislative power vested in it by the
Constitution. Italone can decide for itself, TheSenate might decide
that a majority of the whole number of votes has not bheen cast, the
President of the Senate might so decide, the Supreme Court might so
decide, but by the nature of the sovereign power vested in the popular
branch of Congress, the House of Representatives, by the very theory of
legislative government and independencein the two Houses—the House
alone can decide and act wpon its own decision that a majority of the
whole number of votes has not been cast. :

I think I shall vote for the bill as it stands, becanse it refersit to the
States to decide for themselves who are chogen electors, and givesto tho
two Houses the right and duty only of deciding that the State has de-
cided who are chosen, but I think the bill would be greatly improved
by the amendment I propose.

‘What tribunal, then, so appropriate in respect to the character of our
Government ag the members of the House of Representatives, elected
by the people, voting as States and not by numerical majority? What
tribunal other than the House of Representatives can in accordance
with the whole spirit and genius of representative government make
that decision and act when thefailure to count ilie vote of a State, how-
ever proper and wise and justified by circumstanee it may be, will pro-
duce the contingency mentioned in the Constitufion, the failure to ob-
tain a majority of the whole number of votes east or make an election
where there was nonc ?

I do not know that it is in order for me now to offer the amendment,
as T understand that the bill stands upon a motion to recommit it.

The PRESIDENT pro {empore.  The question is upon the recommit-
ment of the bill to the Committee en Privileges and Elections.

Mr. HOAR. I wishsimply to point ocut to the Senate that a vote to
recommit the bill is a vote against legislation on the subject.  NoSen-
ator who has any experience in this body will donbt the truth of what
Isay, that the bill isin as good a situation for action by the Senate itself
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as any measure that hascome Defore it in recent years or asany measure '
ihat can come before it. I suppose it is unquestionably true, as the
history of our recent legislation will show, that any large publicmens-
ure likely to excite considernble diversity of opinion and considegable
debate, which is reported in either Houseafter the 1st of March,at the
first session of any Congress, has not one chance in twenty of passing
threugh hoth Houses by the end of the sccond session of that Con-
gress. :

As suggested by my Lonorable friend from New York, here is a bill
not only having had the advautage three times of full discussion in the
Senate itself, not only having had the advantage more than three times
of heing carelully matured and considered in committees heretofore,
but referred to a committee of which gy honorable friend and, I think,
my honorable friend from Ohio who site-in- the chair also at the time
the hill was considered and reported, were both members. Having the
fullest opportunity there to suggest their constitutional diflicnlties and
constitutional arguments and propose amendments, the bill goes through
the committee without any suggestion from any quarter, and it stands
upon the docket of the Senate for six or eight weeks, its provisions well
Lnown to the whole body and attracting public interest, and now has
been for six or eight days—I do not remember the exact number—he-
fore the Senate for debate, laid aside once or twice that other measures
might he taken up and considered. ’

It ix true, as happens I suppose in ninety-nine cases out of every hun-
dred of bills of any importance, one amendment has been suggested in
the Senate besides that amendment, which suggests o wholly different
scheine, offered by the present occupant of thelchair—one amendment
hy tie friends of the hill——but certainly if such an occurrence could be
regarded os a ground for recommitting a bill, we never should reach
any point of practical legislation.-

Now, I wish to say one word upon the suggestion of the distinguished
Sepator from New York., Ile thinks that there should headded to the
Lill & provision for a certificate made in advance of {he vote by the
clectors of a Stabte from the executive or other State authority sent here
of the number of clectors appointed and the persons I suppose whom
that officer finds to be appointed—the act of the State.

Mr. EVARTS. And of all the votes cast.

Mr. HOAR. And of all the votes cast in the canvass. It seems to
me tliat one sufficient answer to that suggestion is that it is a departure,
a clear and fundamental departure, from the method provided and de-
vised by the Constitution ifself. If that certificateis a certificate npon
which the counting pewer, wherever it may be lodged, is 1o act, by
which it is to be in any respect governed or guided oraided in declaring
the result of a Presidential election, it is in conflict, if not with the let-
ter, cerfainly with the spirit and design, of the Constitution itself; for
wwhatever may be left in obscurity, it is most clearly expressed there that
the certificates npon which the body, the counting power, is to act, are
to be made up by the persons acting rightfully, or claiming lo actright-
fully, as clectors, and kept sealed, kept from the public view, from the
time of the electoral vote until they are to be opened and laid before the
body by the President of the Senate in the presenceof the two Houses.

These certificates ** they shall sign and eertify, and transmit sealed
to the seat of the Government of the United States, directed to the
President of the Senate.”’ The President of the Senate is prohibited
even from opening them, or from having any official knowledge of their
contents, until in the predence of the Senate and House of Representa-
tives he is to open them, ** and the votes shall then be counted.” Itis
manifest, as it seems to me, that the coustitulional purposc was that
the action of Lhe counting power should he upon the certificates sealed
up till that time and then opened and laid before them, communicated
by the President of the Senate.

Practically, of course, if it is desired, whenever the two Houses, or any
otlier public officer, act upon this question, such preparation for that
action as may be deemed necessary will be easy enough without ihis
formal forwarding of the certificate from the executive or other publie
officer of the Jtate. Of course the public know who elaim to be elect-
ors; they know if there is a contest between two bodies in a State;
they know what body the governor has certified; they know how that
hody of electors has voted; and the whole thing is practically, for all
purposes of preparation or investigation or study, in the knowledge of
any public officer or of either House of Congress who have to act upon
the subject.

So I do not see myself the advantage of recommitting to the commit-
tee this bill for the purpose of seeing whether such a provision may
De ingrafted upon it, but I should rather prefer that the Senator from
New York wohld prepare his amendmentand submit it in the Senatc.
The Scnators are constitutional Inwyers, and can deal withsuch agues-
tion as they do with other questions much more difienll than this.

The PRISIDERT pro fempore. The question is on the motion to
recommit the bill.

Mr. HOAR, T call for the yeas and nays.

Mr. EVARTS. My friend the Senator from DMassachuseits has
seemed 1o think tliat the public knowledge which grows out of the
publicity of clections is a basis that can at least instruct 1he minds of
the iwo Houses of Congress when they are ealled upon to determine as

to who ave the appointed electors and who are not. My desire is that

the distinct and aunthentic neticn of the State should be directed to that
particular point as distipguishable from the voting act of the electors
themselves. Nor, I am persnaded, will o careful attenlion to the text
of {he Constitution show that this inspection of the result of the elee-
tions in appointing electors is a departure from any of the pursuit that
has heretofore foliowed only a serutiny of the votes themsclves.

My objection is, that being entitled Lo know what has been the result
of an clection appointing clectors as soon as it may be after it is com-
pleted, and entirely uneonnected with the question how they will vote,
entirely unconnected with the guestion how, when their votes arc com-
pared with the votes that the eloctors of other States have east, the re-
sult will be affected, we shall have this deliberate collective electoral
college certified to us in the most deliberate form not only of a gov-
ernor's conclusion, but of his certificate to us as to how the final actof
the State has shown itself in the canvass of the votes.

Mr. President, I deprecated entirely auy disposition to delay the
consideration of the bill. I do not myself see why the Commitiee on
Privileges and Elections may not have an opportunity at a single ses-
sion or at o session embraced within a week to dispose of these amend-
ments which are now suggested and which are recognized, as Isuppose,
as important amendments. I do net know whether it is in order, but -
T have seut up to the Secretary of the Senate a proposed wmendment
which T have dranghted since I came infe the Scnate Chamber, and if
it may now be properly read as & part of the information whieh is pre-
sented with my observations, I ask that it may be read.

The PRESIDENT pro tempore. The proposed amendment will be
read.

The Cirrer CLERK.  Add as a new scetion:

1L shall be the duty of the execulive of each Slate, as soon a3 practicable after
theoonelusion of the appointnient of clectors in such State by the final ascertain-
ment, underand in pursuance of the laws of such State providing for such ascer-
tninment, to communicate under the seal of Stule tothe Secretary of State of the
Uniled Stales a certificate of the result of such ascertainment of the clectors ap-
pointed, setting forth the names of snch electors and the canvass or otlier ascer-
tainment under the laws of such Slate of the number of voles given ot east for
ench person for whose appointment any and all votes have been given or cast.
And it shall nlso, thercupon, be the duty of the execulive of each Siate to deliver
to the electors of such Siate the same certilicate in triplicate under the seal of
the Stale, and such certificates shall be inclosed and transmitted by the electors
with and &t the same time and in the spme manner as is provided by law for
transmilting by such electors to the seat of Government the Iists of nll persons
voted for as IPresident and of all persous voled for as Vice-President.

The PRESIDENT profempore. The amendment is not now in order.

Mr. EDMUNDS. ‘I helieve the pending guestion is on the motion
to recommit,

The PRESIDENT jro tempore. ‘That is the pending motion,

Mr. EDMUNDS. T wish to say, Mr. Iresident, that I do nol see
in respect of the amendment proposed by the Senator {from New York
any necessity of a recommittal. The amendment is entirely apart from
the difficult aspects of the subject, and that is how to bring the thing
down to the nearest point of a final conclusion between two canvassing
DLoards of votes.

This amendment, as it pow strikes me, is one that I should entirely
favor in substance. I should rather pre‘f'er that this certificate {rom
the governor of the State should he scut to the President of the Senate,
to whom the clectornl votes are to be sent, which is a mere matter of
method of course, than be sent to the Seeretary of State ; and Ishould
prefer to have added to my fiiend’s amcndment a provision that this
certificate should be opened by the President of the Scuate and kept
on public file so that every Senator and every member of the House of
Representatives, both of whom are in the end to take into considera-
tion in some way and for some effect all these things, should have
access 1o it at all times, so that the two Houses of Congress would be
informed as to who i appeared from this certificate of the governor had
been elected electors in the particular State and in all the States and
who it appeared if a tribunal in that State—which is the great seeurity,
after all—had decided, if there was any doubt or dispute, was the true
electoral college of that State, That would enable the two Houses of
Congress to he advised in advance of the state of the official circum-
stances that had taken place in that State.

So, 85 it strikes me now, I think the iden isan extremely valuable
one, but I do notsce that it woeuld be necessary to create the delay which
would neeessarily follow from a recommitial to send the bill hack tothe
committee i order that such an amendment might be f ramed, because
the amendment even in my view is almost perfect as it now stands.
I Liope, therefore, that the bill will ot be recomunitted.  All the other
aspects of the question have been disenssed and discussed and redis-
cussed over and over again, and every Senator is just as well prepared
io state Nis conclusion in his vole on the present oceasion—1I do not
Ineau at this moment, but whils the matter is under diseassion—as hie
contd be after a recommittal and a rereport by the committee.

Mr. SAULSBURY.  Mr. ’resident, as o member of the Committee
on P'rivileges and Eleetions 1 consentetd to the bill heing reported tothe
Senate for the purpose of its being considered, and not because the pro-
visions of 1he bill commendald themselves to me very strongly. I be-
licve 1 have beena menther of thiat eienmitice for eight or ten years, and
we have several times iad 1his very question before the committee and
every time the difliealiy seend to be irreamovable.

It striles me that (he Bill o ithe connnitiee does invile action on the
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yart of the governor of a State, who knows the politics of the courts of
the State to whom the question is to be submitted, which may lead to
trouble. It may invite contest and objection before the courts. So it
scems tome the amendment offered by the Senator from Ohio, the pres-
ent cecupant of the chair, invites antagonism by the House of Repre-
sentatives in order that they may contrel. I should be glad, therefore,
to sce if the committee can devise a plan that will remove these difli-
culties out of our road. Iam not certain that it can be done. I con-
fess that I ean at present see no way whereby we can relieve this ques-
tion from embarrassient, but we ought to do the very best we can. A
little delay will not hurt the matter; onthe contrary, it may aid it. I
shall, therefore, though I am & member of the committee from which
the bhill was reported, vote to refer the bill back to the committce to see
if, npon farther reflection and further deliberation, we can not devise
some means that may at any rate remove as far as possible the difficalt-
ies in the case.

¥ should like to vote for a bill which has eome from a committee of
which I am a member; but my honest convietion is that this bill isnot
in the shape it ought to be, neither would: it be exactly in the shape it
ought to be if the amendment of the SBenator from Ohio was adopted.
I therefore hope that the bill with all these amendments will go tothe
committee to see il they ean not devise some plan 1o relieve the ques-
tion of its present embarrassments.

Mr, FRYE. T ask unanimous consent that the amendment offered
by the Benator from New York and the amendment offered by the Sen-
ator from Fiorida may be considered as pending and may be printed, so
that if this 1ill should be recommitted these proposed amendments
may go with the bill.

The PRESIDENT pro tempore.
sent up his amendment.

Mr. CALL. I will send it up now.

The PRESIDENT pro fempore. The Senator from Maine asks nnan-
imous consent of the Senate that the amendments proposed by the Sen-
ator from Florida and the Senator from New York be considered as
pending and that they be printed. If there is no objection that order
will be made. ]

Mr. GEORGE, Mr. President, I shall vote for the motion to refer.
As a member of the committee that reported the bill I was unable to
give my assent to it. I had difficulties in committee which were not
removed by the discussions there. I have listened very carefully and
attentively to the very able and instructive discussion in the Senate,
and I confess that the difficulties which I had have not been removed.
There are some questions involved in the bill that I should like o have
considered in committee more deliberately and more carefully than
they have been. The main guestion which I should like to have con-
sidered, and which was not considered at all in the committee, is raised
by the amendment offered by the Senator from Ohio who now occupies
the chair. I have given the matter of that amendment as careful con-
gideration as 1 am capable of, and while I have reached no conclusion
which I am willing to stand by without further consideration, I am
bound to say that the inclination of my mind is that the constitutional
mode, the mode preseribed in the Constitution itself for determining
all questions connected with the counting of the votes, is the joint as-
semblage of the two Houses of Congress, in whose presence the Consti-
tuticn requires the count to be made.

I have listened very carefully to the arguments urged against that
view, but they have not removed the inclination which exists in my
mind to the conclusion that this joint body, the Senate and House of
Representatives, ealled together in parsuance of the Constitution itself,
is the body which the Constitution intended to supexvise, control the
count, and decide all questions connected with it. 1 have not been able
to see what office or what function this joint body performs unless that
function is accorded to it. Certainly the Constitution of the United
States would not contain a provision providing—and that is the only
instance in which it does provide for anything of that sort—for the ex-
traordinary thing of convening the two Houses together with no func-
tion devolved upon them to perform. Certainly, sir, it appears to me
that they were not by the Constitution summened together as mere
spectators; and accordingly any theory that may be propounded which
denies to them, thus assembled together, the power to adjudicate upon
all questions that may be raised with reference to the count is unrea-
sonable. Their assemblage together is ofherwise of no force whatever.

It will not do to say that they come together as witnesses mierely.
In one sense they are witnesses; in the sensethat T maysay or any one
may say that he witnesses fireworks or any other transaction; butina
legal and constitutional sense, being called together for the purpese of
attesting a fact, there is no mode in which the two Houses can altest
anything. - -

Then again, Mr. President, thelegal idea of a witness is that he is to
be called upon before some legal court to give testimony in relation to
nfact. Ifwecome hereunder this clause of the Constitution and merely
look at what is being done by other persons, if we have no jurisdietion,’
if we have no power to settle anything or to do anything, then there is
10 tribunal before which these two bodies can give any testimony in
velation to any fact that may transpire here.

The Senator from Florida has nod

I am led furthertoconclude that that is possibly the correct construe-
tion of the Constitution by this fact. The Constitution certainly in-
tended that the electoral votes should he counted. It didl not intend
that » part of them should be rejected on account of a difierence be-
tween any persons connected with the counting. The command of the
Constitution is that *‘ the votes shall then be counted.”” If the duty
of ascertaining what votes are to be counted is to he referred to the sep-
arate action of each one of the two Houses of Congress, it may result,
and probably will result, in no determination at all. The Senate may
affinn that one set of electors are elected; the House may affitim that
another set are elected.  Under that view, then, there is no determina-
tion, no seftlement of the important and esséntial fact as to what par-
ticular votes from any particular State shall be counted, The scttle-
ment of that question is judicial in its nature; it is not Jegislative, It
is the ascertainment of what the Iaw is and of what the fact is.

The office of a legislator is to determine what shall be, it is to make
arule for future action. The office of & conrt is to determine whether
a cerlain faet exists.

1t being thns, I think, very clearly shown that whoever docs deter-

mine what votes shall be counted performs a judicial act, then I say it
is a solecism in legal language, it 1s a constitationu] absurdity, to as-
gert that the Constitution has organized for the determination of a fact,
an esscntial fact, too, for the operafion of the Government, two distinct
bodies, which may and probably will never agree about the matter. It
is not known, so far as my observation extends, that any court has becn
organized for the purpose of determining a fact, or I might put it in
another way, that two courls have been organized for the purpose of
ascertaining the same fact. It is not like the casc of o simple court,
composed of an even nember of pessons, who may divide equally, be-
cause there at least the members of that court have the oppertunity of
consultation, of argument, and of discussion with each other; Tt here,
under the theory of this bill, if the two Houses, each acting separately
for itseif, arc to determine the question, then we have this, I say, un-
precedented and unparalleled fact in Anglo-Saxon usage, thatonagrave
question involving the peace of the country, aquestion whicluinust be
settled, which can not be evaded or postponed, which must be settled
in some way, the framers of the Constitation have so erdained and pro-
vided that that question may not by any possibility ever be decided.
" Now, sir, for the purpose of having these questions and seme others
connected with this matter more deliberatety and more carefully consid-
ered, and not for the purpose, a3 my friend {rom Massachusctts appears
to think, of postponing or of preventing any action by this Congress on
this subject during the present session; I shall vote to recommit the
bill and pending amendments to the proper committee.

Mr, MORGAN. Mr, President, I think it is to be regretted that
members of the committee did not ascertain when they brouyght in this
bill that they did not understand it. We might thereby have saved
ourselves a great deal of trouble and time in debating it.  Thrce mem-
bers of this committee have avowed on the floor that they are very un-
decided about the hill which has been reported here. There being no
dissenting report, no adverse report on the bill, T had taken it for
granted that the bill came with the approval of the eutire committee;
but it seems to be otherwise.

I believe the Senate is now prepared to vote on this bill, notwith-
standing some members of the committee have not made up their minds,
and for that reason I am opposed to its being recommitted. We have
had the subject under debate here for years and years together, It
came into the Senate very soon after I had the honor of appearing here,
and it has been a topic of debate at almost every session of Congress
from that time to this, and I doubt the ability of any gentleman on
this floor to add any new light, whether drawn from histery, from ex-
perience, from logic, Teasoning, or fromn any other source, upon the sub-
ject; and I hope that the committee will allow the Senate to vote upon
the bill. After they have taken it back, I do know that they are going
to resolve their doubts in the committee-room. Debate can progress
here until the doubts of these gentlemen on the committee are reselved,
or if not Tesolved they can declineto vote. I believe the Senate ought
to make progress with this bill and act upon it

Mr. EDMUNDS. I only wish at this time to sabmita singleobserva-
tion in reply to my distinguished friend from Mississippi [Mr. GEORGE].
I would not wish his persnasive argument in favor of the two Houses,
or the members of the two Houses as I understand him to mean, con-
solidated, acting in a judicial capacity upon a question of this kind, to
go without a word of reply.

The Constitution of the United States declares in emphatic and nan-
mistakable language that *the judicial powerof the United States shall
be vested in one Supreme Court and in such inferior courts as the Con-
gress may from time to time erdain and establish;” so that it seems to
e clear, if Janguage is worth anything in the Constitntion of our fathers,
that the makers of the Constitution did not intend to repose either in
the exceutive department or in the two IIouses of Congress any judicial
power, except is you might say when cach House considers the clection
of its members or where it is authorized to consider the conduct of iis
members and expel then, where they act in o certain sense in 2 judieial
capacity and exceplinrespect of the judicial aspect in which the Senate
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fcts on the trial of impeachments, Those are special exceptions, speoial
clauses specially named, 8o that it seems to be a clear inference which
every lawyer will understand, a conclusive inference, that no judicial
power is invested in either or loth TIouses of Congress that is not es-
pecindly named and imputed to them as snch and in terms.

T agree entirely with my distinguished friend that this act of re-
ceiving and counting these votes is not a legislative act, and I say with
cqual emphasis that, in my opinion, it is not a judicial act, becanse
the Constitution of the United States has not imputed any such judicial
power to either or both of the Houses. It is an administrative act, the
same sort of administrative act that every State which existed at the
time of the formation of the Constitution imputed to its executive and
eloction officers in the eanvassing and return of votes and in the final
ascertainment of them by some body, for the institution of every officer
of a Btate from a justice of the peace or an overseer of the poor up at
least to its governor. In the State of Wisconsin it has been held by its
supreme court—I do not remember any other State where the question
has been brought into judicial determination—that the final action, in
respect of the election of a governor in that State, of whatever author-
ity was appointed by its constitution to take the last steps of canvass-
ing, was not a judicial, butan administrative, action, subject to review,
as the rights of every other man are who claims an office_there and
everywhere in our States, by the judicial tribunals appointed to try ju-
dicial contests in a judicial way.

Mr. President, I move that the Senate proceed to the consideration
of executive business.

Mr. HARRISON. Let ug take the vote first.

Mr. EDMUNDS. Verywell; I withdraw the motion.

Several SexaTonrs, No; let the bill go over.

The PRESIDENT pro tempore. The question is on the motion to
recommit the hill to the Committee on Privileges and Illections, on
which motion the SBeontor from Massachusetts [Mr. HoAR] calls for the
yeas and nays.
thThenyeas and nayswere ordered; and the Secretary proceeded to call

e roll. -

Mr. FRYE (when his name was called). T am paired with the Sen-
ator from Maryland [Mr. GoryaN] on all pelitical questions. I hardly
xmd.e;sf;md this to be a political question, and therefore feel at liberty
to vote.

Mr. PLUMB (when his name was called). I am paired on this ques-
tion with the Senator from Missouri [Mr. VEST]. If he were present, I
should vote ‘‘yea.”’ :

Mr. TELLER {when his name was called). I am paired with the
Senator from Kentucky [Mr, BLACKRURN]. As I do not know how
he would vote, I withhold my vote. 1f Xwere at liberty to vote, Ishould

vote ‘‘nay.”’
The roll-call was concluded.
Mr. DOLPH. I am paired with the Senator from Georgia [Mr.

BrowxN] on political questions. I do not kmow how he would vote on
this bill, and as it may have some political significance, I withhold my
vote, I should vote ‘‘nay ' if I voted at all.

Mr. ALDRICH. I am paired with the Senator from West Virginia
[Mr. CaxtpeN] on politieal guestions, but I have the consent of his col-
league [Mr. KENNA] to vote on this gmestion.

Mr. ALLISON (after having voted in the negative). I am paired
with thie Senator from Missouri [Mr. CockRELL]. I do not know how
he would vote on this question, so I withdraw my vote. Il he were
pregent, I should vote *“nay.””

. Mr. CULLOM. The Senator from Pennsylvania [Mr. MITCHELL]
is absent, and I have taken the liberty of pairing him with the Senator
from Delaware [ Mr. GRAY] with his colleague’s consent.

Mr. BLAIR. My colleague [ Mr. PIEE] is absent on account of sick-
ness, and I believe is paired.

The resalt was announced—yeas 30, nays 22; as follows:

YEAS—30.
Aidrich, George, Miller of N. Y., Sewell,
itutler, Hampton, Mitchell of Oreg., Sherman,
Call, Hakrison, Pulmer, Spooner,
Colquitt, Ingalls, Puayne, Vance,
Conger, Jones of Nevada, Ransom, © Walthall,
Cullom, Kenna, Riddleberger, Wilson of Jowa,
Fustis, Manderson, Sabin,
Evarts, Maxey, Saulsbury,

NAYS—21
Ieck, Dawes, Jackson, Platt,
Berry, Edmunds, Jones of Arkansas, Pugh,
Biair, Frye, Logan, Van Wyck,
Cameron, Ilarris, MeMillaa, Wilson of Md.
Chace, Iiawley, Morgan,
Coke, Iloar, Morrill,

ABSERT--24,

Allison, Tolpl, Jones of Florida, I'lumb,
Blackburn, Fair, McPherson, Sawyer,
Bowen, Gibson Mahone, Stanford,
Brown, Glorman, Miiler of Cal.. Teller,
Camden, (iroy, Mitchell of I'n., Vast,
Cockrell, 1ale, Pike, Voorbees,

fio the motion to recommit was agreed to.

‘ -
DEATH- OF VICE-PRESIDENT HENDRICKS.
A message from the House of Representatives, by Mr. CLARK, its

Clerlk, announced that the House had passcd the following resolutions:

Resolved, That the Fouse has received with profound sorrow the intelligenece
of the death of Thomas A, Hendricks, late Vice-President of the United States.
Resolved, That the business of the House be suspenced in order that the emi-
nent public services and the private virtues of the deceased may be appropri-

ately commemotated, .
Resolved, That the Clerk of the ITouse be dirceted to communicate these rego-

lations to the Senate.
ADMISSION OF DAKOTA.

Mr. HARRISON. I ask the Chair to lay before the Senate what 1
understand to be the regular order of business, the bill for the ddmis-
sion of Dakota.

“The PRESIDENT pro tempore.
stated by its title,

The CoIEF CLERK. A bill (8. 967) to provide for the admission of
the State of Dakota into the Union and for the organization of the Ter-
ritory of Lincoln.

Mr, EDMUNDS. Is that bill up?

The PRESIDENT pro {empore. The Senator from Indiana calls itup.

Mr. EDMUNDS. Is it now beforb the Senate?

The PRESIDENT pro fentpore. The Senator from Indians moves
that the Senate proceed to the consideration of the Dakota bill.

The motion was agreed to ; and the Senate, as in Committee of the
Whote, resumed the consideration of the bill (3. 967) to provide for the
admission of the Stato of Dakota into the Union and for the organiza-
tion of the Territory of Lineoln.

Mr. LOGAN. Mr. President——

The PRESIDENT pro tempore. ‘The Senator from Illinoisis cntitled
to the floor.

Mr. COCKRELL. MMy colleague [Mr. VEsT], who is defained at
home by sickness, has requested me to offer an amendment to this bill
in the nature of o substitute, which I ask may be printed.

The PRESIDENT pro tempore. The proposed amendment will he
printed.

Mr. EDMUNDS. The Senator from Illineis having the floor on the
bill, I move that the Senate proceed to the consideration of executive
business.

The motion was agreed to; and the Senate proceeded to the consid-
eration of executive business. After fifly-five minutes spent in exec-
utive session the doors were rcopened, and {at 5 o’clock and 32 min-
utes p. m.) the Senate adjonrned.

The bill in regard to Dakota will be

EXECUTIVE NOMINATIONS.

Freeutive nominalions received the 2d day of February, 1886.
TERRITORIAL JUDGE.

Samuel Thompson Corn, of Illinois, to be associnte justice of the su-
preme court of the Territory of Wyoming, vice Samuel C. Parks, term
expired.

CONFIRMATIONS.

Excewtive nominations confirmed by the Senale, February 2, 1885,
TERRITORIAL JUDGE.
James . Brinker, of Missouri, to be chief-justice of the supremo
court of the Territory of New Mexico,

FIRST ASSISTANT EXGINEERS IN THE REVENUE SERVICE.

Engineer Charles W. Beckwith, of Connecticut, to be a first assistant
engineer in the revenue service of the United States,

Engineer Oliver I'. Remick, of Maine, to be a first assistant engineer
in the revenue service of the United States.

Engineer David McC. French, of Virginia, to be a first assistank en-
gineer in the revenue service of the United States.

Engineer Charles F. Coffin, of Maryland, to be a first assistant engi-
neer in the revenue service of the United States.

SECOND ASSISTANT ENGINEERS IN THE REVENUE SERVICE.

Engineer Richard W. Champlain, of Pennsylvania, to be a second as-
sistant engineer in the revenue service of the United States.

Engineer Wilmer Church, of New York, to be a second assistant en-
gineer in the revenue service of the United States.

Enginecr Herbert W. Spear, of Aassachusetts, to be a second assistant
engineer in the revenue service of the United States.

Engineer Philip Litting, of Maryland, to be a second assistant cngi-
neer in the revenue service of the United States.

Engineer Harry L. Boyd, of Maryland, to be a second assistant engi-
neer in the revenue service of the United States.

Engineer Robert B. Higgins, of Maryland, to he a second assistant
engineer in the revenue service of the United States.

FIRST LIEUTENANTS IN THE REVENUE SERVICE.

Lieut. John W, Howison, of Pennsylvaniz, to be o first lieutenaut in
the revenue service of the United States.
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UKITED STATES TREASURER'S brmcn, February 24, 1886,
PETITIONS AND MEMORTALS,

The PRESIDENT pro fempore presented a j 'tit;iail }of ights of
Labor of Wadsworth, Ohio, praying for the paaslé:ée of the bill relative
to the increase of wages in the Government Printing Office; which was
referred to the Committee on Printing. - :

Mr. MAXEY presented a petition. of - Local Assembly No. 4433,
Knighta of Labor, of Gordon, Tex., and a petition of Local Assembly
No. 4481, Enights of Labor, of Nugent, Tex., praying for the organi-
gation of a Territorial form of government over the Indian Territory,
&o.; which were referred to the Committes on Indian Affairs,

Mr. HARRIS. At the request of a member of the bar of this city
I present the petition of Charles E. Creecy, making a claim for compen-
sation for property taken and used by the United States anthorities for
public purposes. I know nothing of the merits. I move that the pe-
tition be referred to the Commitice on Claiins. -

The motion was agreed -to. .

‘Mr. CULLOM presented a petition of Local Assembly No. 1799 of the
Enights of Labor, of Bushrell, Ill.; a petition of Local Assembly No.
1420 of the Knights of Labor, of Peru, Iil. ; & petition of Local Assembly
No. 1857 of the, Knights of Lahor, of Rock Island, IIL; a petition of
Golden Rule Assembly No. 3444 of the Knights of Labor, of Colches-
ter, I1L ; & petition of Local Assembly No. 2511 of the Knights of La-

. bor, of Pekin, 111; -a petition of Local Assembly No, 3643 of the Knights
of Labor, of Staunton, IiL., and a pefition of Local Assembly No. 2819
‘of the Knights of Labor, of Lincoln, 111, praying for the construction
of the Hennepin Canal; which were referred to the Committee on Com-
smerce. C )

LR RSN

He also presented a petition of Local Assémbly No. 2511, Knightsof |

Labor, of Pekin, IIL, snd a petition of Lecal Assembly No. 3643,
Knights of Labor, of Staunton, I1l,, praying for the gpening to settle-.
ment of public and unoccupied lands in the Indian Territory and the
ization of a Territorial form of government therein; which were
referred to the Committee on Indian Affairs. - : .

Mr. CONGER presented the petition of Andrew F. Schafer, chairman
of & committee of Knights of Labor, and other citizens of Ionia, Mich.,
praying for the passage of the bill restoring the rates of wages in the
queﬁ:ﬁrgnent Printing Office; which was referred to the Committee on

He also presented a petition of District Assembly No. 83 of the
Knights of Labor, of Manistee, Mich., praying for the opening of the
Indian Territory for homestead settlement and the organization of &
Territorial government therein; which was referred to the Committee
on Indian Affnirs. )

Mr, DOLPH. I presenta petition of the Board of Trade of Port-
land, Oreg., praying for the passage of Senate bill No. 1111, which
pro; to set apart from the public domain in the State of Oregon as
& public park for the benefit of the people of the United States certain
to ips known as the Crater Lake Park. I move that the petition
be referred to the Commitiee on Public Lands. :

The mofion was to. : . ) o

Mr. MANDERSON presented s petition of the Board of Trade of
Chadron, Nebr., praying for the passage of the bill (H. R. 1448} to cre-
ate two additional land districts in Nebraska; which was referred to
the Committee on Public Lands. :

Mr. HARRISON presented a petition of the Indiana Furniture Man-
ufscturing Company and other manufacturing establishments in Inc
diana, praying Congress to pass the bill {(H. R. 615) to relieve commer-
cial travelers from license taxes in the District of Columbia; which was
referred to the Committee on Commerce. ‘ . '

Mr. ING-ALLS presented s petition of the managers of the Saint Ann's
Infant Asylum of the city of Washington, praying for an increase of
the appropriation for that institution; which was referred to the Com-
mittee on Appropriations. )

He also presented a memorial of Tocal Assembly No. 1800, Knights
of Labor, of Topeka, Kans., remonsirating against the e of the
pending bills upon pilots aud pilotage; which was referred to the Com-
mittee on Commerce. . ) : :

Mr. PLUMB. I present three several petitions, signed by ex-Union
poldiers residing in the State of Eansas, praying for the passage of the

bill to equalize the pay of ex-Union goldiers and sailors with the pay

| bia, in the Territories,

of holders of national securitics, the effect of which is to pay the sol-
diers and sailors the difference between the value of specie and depre-
ciated greenback currency at the datethey received their pay. I move
that the, petitions be referred to the Committee on Military Affairs. -

The motion wasagreed to. - = - :

Mr, WILSON, of Iows, presented the petition of Rev. Robert Edgar
and 342 repredentative citizens of Bcott, Jones, Clinton, Muscatine, and
Cedar Connties, Tows, and the petition of Rev, L. Jean and 273 othor
repredentative citizens of Boone, Cerro Gordo, Hamilton, and Hardin
Counties, Towa, praying for the enactmens of a law requiring scientific
temperance instructionin the public schools of the District of Colum-

and in the Military and Naval Academies, the
Indian and volored schools, supported wholly of in part'by money from
the national Treasury; which were ordered to lie on the table.
.- He also presented the petition of L. T. Gates and 64 other citizens of
Tows, praying for the passage of an act of absolute forfeiture of the un-
earncd lands within the limits of the grant to the Sioux City and Saint
Paol Railroad Company; which was ordered to lie on the table..

Healso presented the petition of E. E. Herrick and 14 others, citi-
zens . of Cherokee, Towa, praying for the passage of a joint resolution
gubmitting to the States an amendment to the Constitution of the
United States sectring the right of suffrage to women on equal terms
with men in all of the States and Territories; which was ordered to lie
on the table. -~ - o :

He also presented resolutions adopted by the Abe Lincoln Post, No.
29, of the Grand Army of the Republic, at Council Bluffs, Towa, favor-
ing the immediate passage of a bill prohibiting the exhibition at the
national capital and elsewhere in the country of a certain panorama of

-the battle of Bull Run; which was referred to the Committee on Mili-

tary Affaira. - . .

Mr, COCERELL. I prescnt & petition of citizens of Saint Louis, in
the State of Missouri, earnestly praying Congress to pags a joint resoln-
tion at this session submitting to the several State Legislatures a prop-
osition $0 80 amend the national Constitution as to protect the women
of the United States of all the States and Territoriesin the enjoyment
of theright of suffrage on equal terms with men. . The petition is signed
by Mrs. Amanda E. Dickinson, presidentof the Missouri ‘Woman's Suf-
frage Association; Mrs. Penelope Allen, vice-president; Mrs, Charlotte
A. Cleveland, chairman of the executive committee; Dr.W. G. Eliot,
and others.  Inasmuch asthe bill on this subject’has been reported from
the Committee on Woman Buffrage, I move that the petition lieon the
table. . PR : .

The motion was to. . :
Mr. LOGAN presented petitions of Knights of Labor of Edwards Sta-
tion, Rock Jsland, Bushnell, and Lincoln, I1., praying for the construe- -
tion of the Hennepin Canal; which were referred to the Commitiee on.
- He also presented a petition of attorneys of Macomb, 111, praying
that McDonough County be stricken from the bill which propeses to
place that county in a judicial district with Peoria a3 the placefor hold-
ing Federal courts; which was referred to the Committes on the Judi-
ciary. : - : :
S RRPORTS OF COMBITTEES,

Mr. DAWES, from the Committee on Indian Affairs, to whom wasre-
ferred the bill (5. 1577) to amend the third section of an act entitled “An
act to provide for thesale of the Sac and Fox and JowaIndian reservations
in the States of Nebrasks and Kansas, and for other purposes,’’ approved |
March 3, 1885, reported it with amendments.

He also, from the same committes, to whom was referred the bill (8.
65) to sutherize the sale of timber on certain lands reserved for the use
of the Menomonee tribe of Indians, in the State of Wisconsin, repored
it with an amendment. :

. Mr. HOAR. Iamdirected by the Commitiee on Privileges and Elec-
tions, to whom was recommitted the bill (5. 9) to fix the day for the
meeting of the electors of President and Vice-President and to provide
for and regulate the counting of the votes for President and Vice-Pres-
ident, and the decision of questions arising thereon, b report it back
with an amendment in the nature of a substitute. The substance of
the original bill is retained unchanged, but there are certain amend-
ments which meet the ideas suggested by the SBenator from New York
[Mr. EvARTs] in debate, and it has been found convenient to make the
report of the bill with the amendments incorporated. I wish to have
the pubstitute printed in a fashion which will show the proposed

es from the original bill.
" The PRESIDENT pro fempore.
be no objection.

Mr. HOAR. Isuppose from my knowledge of the views of the Senate,
from the debate which has taken place, that the bill will not give rise
to much debate hereafter. Senators, I think, thoroughly unglerstand it,
and their views will be found to be pretty well fixed upon it, I ghall
give notice, therefore, that at a very early day I propose to call it uap
and have it disposed of, either by Jaying aside informally the then pend-
ing order or atsome time when the Senate is not engaged on other
business.

Mr. FRYE, from the Committee on Commerce,

That order will be made, if there

10 whom waa referred
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Mr. HOAR. I bave not read the bill, and I introduce it by request;
but it comes from a source which satisfies me that it is a hill deserving
of attention, I move its yeference to the Committee on Territories.

‘The motion was agreed to.

Mr. HOAR. Iintroduce from the samec spurce, also by request, an-
other bill.

The bill (8. 1967} to facilitate the settlement and develop the Te-
sources of the Territory of Alaska, and to open an overland commercial
route belween the United States, Asiatic Russia, and Japan, was read
twice by its title, and referred to the Commitiee on Foreign Relations.

HOUSE BILLS REFEREED.

The Lill (H. R. 4083) to empower the Commissioner of Agrieulture
fo transfer 5 certain appropriation was read twice by its title, and re-
ferred to the Committee on Appropriations,

The bill (H. R. 6661) to provide for closing up the business and pay-
ing the expenses of the Court of Commissioners of Alabama Claims, and
for other purposes, was read twice by its title, and referred to the Com-
mittee on the Judiciary.

TIMBER DEPREDATIONS.

Mr. VAN WYCK submitted the following resolution; which was con-

gidered by unanimous consent, and agreed to:

Resolved, That the Committee on Public Landabe directed to examine the nat-
ure and extent of the alleged use and destruction of timber on the Eublio lands
adjeining the line of the Northern Pacific Railroad, particularly by the Mon-
tana Improvement Company; also by what authority they take said timber,
and what, if any, additional legislation is necessary to protect timber on the
public domain, with poiwer to send for persons and papers,

INTERSTATE COMMERCE.

Mr. CULLOM. I move that the bill {8, 1532) to regulate commerce
be made a special order for Tuesday, March 30. It is an important bill,
and I think that justice to the public requires it to be considered as soon
as possible.

The PRESIDENT pro tempore.
sideration of the motion ?

Mr. HOAR. T have no ohjection, but I desire to be heard on the
question.

Mr. PLUMB. I object.

The PRESIDENT pro tempore. The Senator from Kausas objects.

Mr.CULLOM. May Iinquire of the Senator from Kansas if he rose
to abject to the motion I made in relation to the bill to regulate com-
merce?

Mr, PLUMB. I did.

The PRESIDENT pro Yempore. The motion will be entered on the
record in the form of a resolution for consideration to-morrow. It goes
over under objection,

Is there objection to the present con-

ORDELR OF BUSINESS.

The PRESIDENT pro tempore, Themorning business is now closed.
Under the order of the Senate yesterday the Chair lays before the Sen-
ate the bill (8. 9) to fix the day for the meeting of the electorsof Pres-
ident and Vice-President, and to provide forand regulate the counting
of the votes for President and Vice-President and the decision of ques-
tions arising thereon. The Senator from Massachusetis [Mr. Hoar]
has the floor upon the bill. :

Mr. VAN WYCK. Will the Senator from Massachusetts yield one
moment that I may ask to place on ifs passage Senate bill 1127, a pen-
sion bill to correct the name of & gpldier in an act that was passed at
the Jash session of Congress? It is a bill introduced by the Senator
fromn Kansas [Mr. PLUMB] and reported by the Senator from New
Hampshire {Mr. BLAIR] on behalf of the chairman of the committee;
and as the Senator from New Hampshire is not now present, I askthat
the Senate put the bill on its passage. It is No. 208 in the Order of
Business,

Mr. HOAR. I will yield for that motion, the pending bill heing laid
aside informally. :

The PRESIDENT pro ¢empere. The Senator from Nebraska, with
the consent of the Senator from Massachusetts, moves that the Senate
proceed to the consideration of the bill (S. 1127) to amend and correct
the act approved March 3, 1885, granting a pension to Sarah Hague.

The motion was agreed to.

" SARAH HAGUL.

_The Senate, as in Committee of the Whole, proceeded to consider the
bill (8.1127) to amend and _correct the act approved March 3, 1885,
granting a pension to Sarah Hague. It proposes to amend and correct
the act approved March 3, 1885, granting a pension to Sarah Hague, so
ag to Tead:

That the Secretary of the Interior be, and he is hereby, autliorized and divected
to place on the pension-roll, subject to the provisions and limitations of the pen-
sion Jaws, the name of Sarah Hague, dependent mother of William Hague, late
of Company T, Sixih New York Heavy Artillery,

"Thé hill was reported to the Senate without amendment, ordered to
e engrossed for a third reading, read the third time, and passed. ‘

COUNTING OF ELECTORLAL VOTES.

The Senate, as in Committee of the Whole, resumed the consideration
of the bill (8. 9) to fix the day for the meeting of the electors of Presi-

dent and Vice-President, and to provide for and regulate the counting
of the votes for President and Vice-Presidentand the decision of ques-
tions arising thereon.

Mr. HOAR. Mr. President, the Senator from Mississippi [Mr.
GEOnGE] yesterday asked a guestion as to the significance of a verbal
amendment then made substituting the word “authority ”” for ** tribu-
nal’! in several places where the latteroccurred in the original dranght
of this bill, which question I undertook to answer this morning. I
wish to take a minute or two only in regard to the bill as it now stands.

The present condition of the law in regard to the counting of the vote
for President and Vice-President would render it almost impossible to
accomplish that result in case of any difference of epinion Letween the
two branches, and indeed in case of any serious question which might
arise, without some special legislation or the adoption of some special
rule at the time of ascertaining the result of any particnlar election.
In other words, we have been compelled, for the last four or five Presi-
dential eleetions, in one or two casesto adopt a standing joint rule, which
was abrogated by the refusal of one House or the other to submit toits
anthority; orin one case by a statute passed in 1877; and in the two
cases since 1876, by a special joint rule or order adopted to apply Lo the
particular and special'casc. Now, every Senator will admit that 1his
condition of things eonstitutes a great and serious public danger, and
that we chould be absolutely false to our official obligations if we did
not endeavor to remedy it and to provide against the danger, :

Thiy bill fails fo provide for a decision of the case and the admission
of the electoral vote of a State where there are two rival State govern-
ments and those rival State governments present two competing sets ot
electors for the counting of their votes; and everybody who knows the
present condition of the public opinion, the opinion of the twoe Houses,
knows that it is impossible to provide in the present condition of opinion
for a common arbiter between these two branches in that case. = That
isnot provided fornow. Ifthe next Presidential election ocenr without
any new law or new rule, and in any State in the country there he two
State governmenis and an existing civil war or a conflict between these
two competing governments not amounting to war, and the two Hounses
of Congress so differ in political opinion that one favors the claim of one
State government and the other of the other, there is no method now by
which the electors representing cither of those governments can be
counted in making up the result.

So then the criticism on this bill that it does not provide for that case
by sebtling between those two claimants which of the two is the lawfal
State government, is a criticism on the existing condition of the law. It
isone which, in the present condition of pelitical zentiment in Congress,
it is utterly impossible to deal with; and it seems to me that no just
criticism can be made upon the present bill, heecause it improves upon
the existing condition of things in all other respects and removes and
provides for all other possible and conceivable dangers.

The bill provides that in case there be but one return from a State,
that return shall not be rejected without the concurrence of hoth Houses
of Congress. In case the State itself has provided by its own law an
instrumentality for the final determination of all such questions, by a
law passed more than six days before the assembling of its electoral
college, the decision of the State isto be talen as valid in all eases. So
I believe that this bill will remove from the public all dangers which
are likely to arise in this country for generations in regard to the peace-
ful and proper determining of the result of the Presidential elections.

When the bill was up before, it was criticised by the Semator from
New York [Mr. EVARTS] as seeming by its phraseclogy, using the words
““tribunal’’ and *‘ court,”’ to invite a judiecial interference with what,
in the jndgment of that Senator, should be a pelitical process. The
bill has been changed in that particular by substituting the language
of the second section, that when the State shall have provided for the
final determination of any controversy or contest by judiecial or ether
methods of procedure, its decision shall be final, then instead of using
the word “ tribunal,’’ as before, using the word ‘“authority?’ for the
State functionaries who are to settle this question. 1t issupposed that
the eriticisin has been met by that modification.

That is the only substantial change in the bill, except that the Lill
also as now drafted provides that the executive of the State shall imme-
diately after the eanvass or final ascertainment of the election of elect-
ors in accordance with the laws of the State, transmit that canvass and
final ascertainment to the Secretary of State to be published in some
newspaper by him designated, and also that a copy of ibat certifieate
shall be sent with the electoral vote by the electors in the way now pro-
vided by luw to the President of the Senate.

I have stated all the change which has been made in the bill, and I
Lope it will meei the nearly unanimous approbation of this body.

Mr. GEORGE, X desire to ask the Senator from Massachusetts a
question before he fakes his seat, and that is, if this bilf makes any pro-
vision for a case where the executive of a State being opposed in polit-
ieal feeling and sentiment fo the clectors as they may have been elected
shall fail or refuse to malke the certificaterequired at his hands? Ina
case of that sort, I ask if any provision has been made for determining
the vote of the State? Without the certificate of the governor how cau
the vote of the State be ascertnined and ¢onnted? .

Mr. HOAR. Isuppose that no law can make provision for the fail-
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qre of public officers to perform their daty in all cases. I believe Mr,
Webster once stated in an important debate that if the members-elect
of the United States Senate should refuse td assemble there was no
earthly provision which would prevent the Republic from going to pieces;
and go if the States and the people refuse to perform their duty. The
Constitution itself provides for the sending of the electoral votes to the
President of the Senate; and theold act of Congress of 1752 passed soon
after the first inauguration of the Government made no provision for
the case of the supreme executive authority of a State refusing to give
the electors certifieates of their election, or of the proper State officers
refusing to send those evidences here. I suppose if the governor of a
State or the officer to whom that function is committed were to refuse
to perform his duty, or if the electors of o State were to refuse to send
their votes after they had cast them to the President of the Benate,
those ave cases not now provided for, through which the State might
lose its vote. At any rate we can not nndertake to go through the list
of all the officers and provide against a neglect of all of them. Suppose
the President of the Senate should burn up the votes after they were
conveyed to him and hefore they were to be opened. You can conceive
at every step in a republican governmentthe possibility of some person
on whose conscientious and faithful discharge of official duty the going
on of the Government in an orderly manner depends refusing to perform
his duty. No legislation can provide for such cases in advance.

Mr. GEORGE. Mr. President, asa member of the Committee on
Privileges and Elections that reported this bill, I was unable o con-
cur in the conclusions at which that committec arrived.

There are some valuable provisions in this bill, and among them is
the provision which preseribes the mode and manner in which the ac-
tions of the States shall be certified to Congress, Another is the effect
given to a determination made in pursuance of the law of the State as
to who were legally and constitutionally appointed electors. But there
are some very grave omissions in this bill, and among them is the one
to which I have just called the attention of the Semator from Massa-
chusetts.

There is no provision in this bill for the case of a recusancy on the
part of an executive officer of a State to make the proper certificates by
which we can have the vote of 1hat State ascertained and counted, ac-
cording to our duty under ihe Constitution; and itis noanswer to that
to say, as the Senator from Massachusetts has said, that there are cases
in which we can not provide for a dereliction of duty on the part of offi-
cers charged with duties underthe Constitution. Itis not beyond the
competency of Congress to make provision for the ascertainment of the
voteof & particular State orany State ona Presidential election, whether
the governor of that State shall perform his duty or not. It iz within
the competency of Congress to provide other means to ascertain how
the vote of that State was cast, notwithstanding the dereliction on the
;part of the governor. -

Another great omission is the leaving unsettled the question raised
by an amendment offered by the Senator from New York [Mr. Ev-
ARTS|. That amendment raised this question, which is not settled in
this bill: What is to be done, when the vote of a State may be rejected,
with reference to the aggregate number of votes, a majority of which
is necessary to elect a President? Under the present apportionment
there are 401 electoral votes. If 20 of those were rejected and nob
counted, the question is whether a person receiving a majority of the 381
which are counted, and not receiving a majority of the 401 which may
have been appointed, is to heregarded aselected Presidentof the United
States, or whether the case has happened in which the House of Rep-
resentatives shall exercise their power to elect.

Thisz is a very grave and a very important guestion, and it oughinot
to have been left unsettled by this bill. It would be entirely imma-
terial whether the vote of o particular State was counted or rejected if
wher it was rejected there was still a person voted for as President who
had & majority of all the electoral votes. In that case the rejection
would have no effect upon the determination of the Presidential elec-
tion; but if it be that the person having the majority only of votes
which are counted is to be President, there will be a temptation on the
part of the one House or the other to reject votes in order that a person
not having a constitutional majerity may be declared P'resident.  That
is a grave defect.

If it be assumed, as I understood the Senator from Massacimsetts to
say on a former occasion when debating this bill, that he is President
wiio receives n majority of the votes actually counted when that num-
ber is less than a majority of the whole number appointed, I insist that
that would be a plain violation of the Constitution. The Constitution
provides:

Thc person having the greatest number of votes for President, shall be the
Tresident, ifsuch number be a majority of the whole number of electors—

Not “counted,” but—
appointed.

Now under this bill, on a difference between the two Houses, the
Senate may affirm by its vote that oue set of electors from a State have
hecn duly appointed and the House of Representatives may affirm on
its part that another sct of electors have been appointed.  In that ease
there has been no legal determination that there has been no appoint-

ment from that State, but an affirmance by one House that one set
has heen appointed and an affirmance by the other House that another
set has been appointed. So the case as it stands is not that electors
have not been appointed in particular States—that is conceded by the
action of hoth Houses—but the situation is that the Houses fail to
agree as to who have been appointed, the fact of appointment being as-
serted and aflirmed by both Houses. In a case of that sort, if the per-
son having the largest number of votes which are actually counted and
less than a majority of the whole number which have been actually
appointed shall be President of the United States he will be President
in wiolation of the Constitution, as I understand it, and as I think it is
plainly written.

Then, there is another very serious objection to this bill, and that goes
to its very marrow and pith, It is in the mode, or rather in the tri-
bunal, which this bill establishes for the purpose of ascertaining the
votes that are to be counted. The Constitution says:

The President of the Senate shall,in the presence of 1he Senate and House of
Representatives, open all the certificates, and the votes shall.then be counted,

That means this plainly and unequivocally: First, a cemmand to
count the votes; second, a command to count them in the presence of
the two Houses. They can notbe constitutionally counted in any other
mode or in auy other presence. To count a vote pecessarily involves
first the ascertainment of the vote to be counted. 'When, therefore,
the Constitution commands thal the votes shall be counted in the pres-
ence of the two Houses, it commands necessarily that the necessary
and that the essential steps and processes in the counting shall be per-
formed in their presence. So, when the Constitution says the votes
shall be counted in the presence of ihe two Houses, it means that
everything involved in the process of counting shall be done then and
thers and in that presence. You can not count or enumerate a thing
until you first agcertain what that thing is. To count in the Consti-
tution means as well ascertainment of the thing to be counted as an
enumeration of the thing after it has been ascertained. There is no
escape from thiz argument. You can not count effectually unless the
thing to be counted is ascertained. Ascertainment therefore is a logical
and necessary part of the process of counting, as much so as enumer-
ation.

Mr. HOAR. May I ask the Senator from Mississippi a quesiion ¥

Mr. GEQORGE. Yes, sir.

Mr HOAR. I ask whether it would not beequally true to say that
in case of an electoral vote you can nobascertain the thing tobe courted
until you count it? You have got to take the votes onc by one and as-
certain whether they belong to a certain category.

Mr. GEORGE. 1 do notexactly noderstand the question of the Sen-
ator. I will answer it though in this way, that counting in the Con-
stitution means first the ascertainment of the vote to be counted, then
the arithmetical enumeration of the votes, the footing of them up, and
seeing who has the largest number,

Mr. HQAYR. Then, if my fricnd will permit meto vary my question
a little, would le not withdraw the last proposition he made? T un-
derstand him to affirm that before the process of counting, using the
word ‘‘counting®'in its constitutional sense, ean advance you have got
0 ascertain the thing to be counted. I understood him to say that i3
counting.

Mr, GEORGE. My proposition is that connting involves two things,
ascertainment and enumeration.

Mr. HOAR. I thought the Senator stated it differently, and said
that before you could count in u constitutional sense you niush ascer-
tain.

Mr. GEORGE. I thought I made myself very well and plainly un-
derstood that the word *‘ count”’ as used in the Constitution involved two
processes—ascertainment and enumeration. That being established,
that the word “‘count?’’ does involve these two processes—and I do not
understand the Senator from Massachusetis to deny that, but to correct
me for, as he supposed, stating it differently—what results? We arc
commanded to *‘eount’ in the presence of the two Honses. Counting
involves ascertainment as well as enumeration. Then, without violat-
ing the Constitution, how can you separate thesc two necessary processes
involved in the word ““count,” and require the ascertainmeut to be
made somewhere else and the enumeration only to be made in the pres-
ence of the two Houses? There jis no affirmative answer to that prop-
osition, as I conceive.

Now, sir, i the ascertainment is a patt of the counting process, aml
the most essential part of it, and the Constitution requires this whole
counling process to bedonein the presence of the two Houses, then the
next question is by what method you will perform these two processes.
You can not perform them hy the two Houses in joint convention, each
in the same room and acting separately. The ascertainment and count-
jng must be in the presenve of both. That meaus vot only the cor-
poreal presence, the asscnblage of both in the same room, but it means
also the understanding ot intelligent presence, or In other words that
the process shall be so conducted that each liouse and each member of
each House may understand it fully as it goes on.

Well, is it not tlie absurdest thing in the world that the two Ilouses
should come into the same rooim, one presided over by the T'resident of
the Senate and the other hy the Speaker of the IHouse, and in order to
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comply with the Constitution each one, one on one side of the Hall and
the other on the other side of the Hall, going through this process of as-
certainment?

When the Constitution commands the counting and ascertainment to
be done in the presence of the two Houses, in the intellectual and un-
derstanding presence of the two Houses, it also commands that it must
be done in that mode by which the two Housesand the members thercof
may understand it and supervise it; and that can only be done by treat-
ing the two Houses as the Constitution treats them for this purpose, as
constituting one body.

The Constitution says that weshall meet together and the votesshall
be counted in the presence of the two IHonses. 1 have shown that can
only be done by the two Houses acting as one joint assembly; and this
bill now under consideration treats that as so, go far as the enumera-
tion i3 concerned. This bill providea that the two Houses shall meet
together in the Hall of the House of Representatives, and that the Pres-
ideat of the Senate ghall be the presiding officer. IIow can he be pre-
siding officer unless they constitute one assembly?

It furthermore provides that he shall preserve order. How can he
preserve order if they be in fact two assemblies, organized for separate
action, as in case of performing legislative duties? The bill farther-
more provides that objections may be made in this joint assembly to
the counting of a vote. Up to that point the bill itself treats the two
Houses, when met together for the purpose of the elcetoral count, as
one joint assembly; but right there when an objection is made and the
real and substantial business for which the Constitution calls them to-
gether, the bill provides for a dissolution of this assembly, and then
provides, after the two Houses have acted separately upon the guestion
of ascertainment, that then there shall be another joint assembly and
the other process of the counting be carried on. Inother words, the bill
treats this jeint assemblage as one assembly for all the purposes of
enumeration and compels them to separate for all the purposes of as-
certainment, the two processes being involved necessarily in the word
“*gcount,” which the Constitution requires to be done in the presence
of an assembly composed of both.

I say thereisnoanthorityin the Constitution for that; and right here
thatis a conclusive answer to any argument of the two Housesacting sep-
arately in the matter, because the Constitution provides in the first ar-
ticle, seventh section, and third elause:

Every order, resolution, or votc to which the concurrence of the Senate and
House of Representativesd may be necessary (exeept on a question of adjourn-
ment) shall be presented to the President of the United States,

And shall have no effect wnless approved by him. So the Constitn-
tion ordains that if it is necessary that these two Houses shall consider
this question of ascertainment separately, and if the concurrence of one
House to the action of the other be necessary, as this bill says it shall
be, then it follows that that joint or concurrent vote, order, or resolu-
tion must be submitted to the President of the United States. Cer-
tainly it was not the intention of the framers of the Constitution to pro-
vide for a state of things of that description. But it is impossible to
escape from the express language of the Constitution that ‘‘every
order,” not every hill, not every act, not everystatnte, but every *‘ or-
der,’? every “‘resolution,’ every *‘vote,’’ in the language of the Con-
stitution, to which the concmrrence of the two Houses is necessary,
shall be presented to the President for his signature. That I think is
o conclusive objection to the mode prescribed in the bill for ascertain-
ing the electoral vote by the separate order or vote of each House.

Mr. HOAR. May I inquire of my honorable friend if he thinks that
provigion of the Constitution applies to constitulional amendments?

Mr. GEORGE. I will answer that by saying that in order to pass
a constitutional amendment a majority of two-thirds is required, which
is the exact majority which can overrule the President’s veto.

Mr, HOAR. That is after it has been presented to the President.

Mr, GEORGE. I donot know whether that iz so or not. It may
be that in practice & resolution proposing an amendment to the Consti-
tution is not presented to the President; but if the practice has obtained
of not presenting it to him it is because in the first instance it has to
pass each House of Congress by a majority, which dispensecs with the
veto or overrules it.

Mr. HOAR. Doces theSenator understand that the joint rules of the
1wo Houses musthe presented to the Iresident because to their validity
they require the concurrence of the two Houses?

Mr. GEORGE. I bhelieve that the joint rules of the two Houses are
secured in this way: By a provision in the Constitution each House is
anthorized to determine the rules of its own procedure, and in the ex-
ercise of that power the Senate may malke rules for its separate action,
and may alzo make rules hesides its own separate rules for its joint ac-
tion with the House, and in the same way the Howse may perform that
funetion, and in that way reach jeint rules,

8o I stand upon the words of the Constitution itself: every order
every resolution, every vote (questions of adjournment alone except,edj
to which the concurrence of the two Houses may be necessary shall he
presented to the President.

Mr, HOAR. If the Senator will parden me one moment:

Mr. GEORGE. I am very glad to be interrupted if I am wrong.

Mr. HOAR. Iputihis question to the Senator with a view of call-

ing his attention to the consideration that the provision that every
order, vote, or resolution to which the concurrence of both Houses i
necessary shall be presented to the President, except in & case of ad-
journment, never has been held anywhere, so far as I know, to apply
to anything but legislative matfers which are to take effect upon the
people by the autherity of the Congress. There are all through the
Constitution, among the powers of these two Houses, powers which
require the conenrrence of the two Houses for their exercise, but which,
not relating fo legislation, are never held to require the assent of the
President or to be presented to the President.

Now ag to the matter of a constitutional amendment, it is true that
a constitutional amendment can not be constitutionally presented to
the States for their adoption except by a two-thirds vote of each House
of Congresy thinking it necessary; but if the Senator’s argument was
a sound one, that would not prevent the operation of the provisions that
it should be presented to the President in the first instance, because his
reasons for rejection might change the mind of the two-thirds which had
originally presented it. Butlthe only instance, Ibelieve, in our history
where a constitutional amendment has been sent to the President of
the United States was one which was sent to President Lincoln, which
he returned to Congress saying that he did not understand that he had
any authority in the matter.

S0 in the matter of joint rules; we get the authority to pass joint
rules from the Constitution, of course, as we get all the rest of our an-
thority; but if this proposition of the Senator’s was true we should be
obliged to send our joint rules to the President for his consideration, if
that is a universal and comprehensive proposition that all matters to
which the assent of the two Houses is necessary must be submitted to
the President—all votes, orders, or resolutions.

In other words, as I understand it, it has been the uniform construe-
tion of the Constitution that in regard to the malter of counting the
electoral vote, conferred upon the two Houses as the majorify of both
Houses conceive by the Constitution itself, as in the matter of joint
rules, as in the matter of amendments to the Constitution, they stand
upon the separate power which is given for those purposes, and are not
included in the phrase which is found in the section of the Constitution
relating to legislation, and which is intended only to apply to that.

Mr. GEORGE. T am very glad the Senator has interrupted me be-
cause it enables me just here to make a conclusiveanswer to the objec-
tions which he urges.

I think it may be true that this clause which I have read only refers
to legislative business, the art of making laws; but theanswer I make
to the Senator is that nowhere in the Constitution can the two Houses
act scparately, the concurrence of both being necessary to the validity
of an act, except on legislative business. The Constitution only grants
to Congress, that is to the Senateand House of Representatives, requir-
ing their concurrent action, legislative powers; and that is one of the
greatest objections to the provisions in this bill, that it undertakes, in
violation of the scheme of the Constitution, in violation of the grants
of the Constitution, to confer npon the two Houses acting separately
and yet concurrently, the concurrence of the two being necessary to the
validity of the act, upen a matter which is not legislative business.

What kind of business is it? Itcertainly isnot legislative business,
It is the ascertainment of a fact and a very important fact to this coun-
try. Where do you get the power under the Constitution for the two
Houses acting separately and yet concurrently to discharge any other
duty except a legislative one?

And that brings me to the last objection I intend to urge against this
bill; and that is that thisisnot a legislative function which ought to be
considered separately by the two Houses, hut it is rather in the nature of
a judicial funetion; and when the Constituiion imposes on us the duty
of counting the votes in the presence of the two Houses, it certainly
meant that we should adopt that form in the pexformance of that duty
which would enable us to discharge it. Why, certainly, sir, it wounld
be an anomaly in jurisprudence, it would be an anomaly surely in
Anglo-Saxon jurisprudence, that for the nscertainment of a single fact,
the rendering of an operative judgment upon the ascertainment of a
faet should be committed to two separate’ tribunals, each acting inde-
pendently of the other, and each having a veto upon the other. By that
sort of a tribunal no judicial function has ever been performed. We
require unanimity in juries, that twelve men shall agree to a verdiet,
but they are one body; they consultand confer with each other, and they
arrive at a conclusion as the result of that conference; but nobody ever
proposed to have two juries to trya case, We have a court sometimes
composed of an even number of judges, and the result may be a division
between the judges, and there may be a provision or there may benone,
for one or the other to rule the case; bat it has never heen that two
courts having equal power can be charged with the determination of
the same case.

For these reasons, Mr. President, I have found it my duty io non-
coneur with the report of the committee on this bill. I have submitted
these remarks not with a view of influencing the action of the Senate,
for that js impossible, as they have considered the bill on former oc-
casions, but simply to put on record my reasons for dissent to a very
objectionable hill,

The PRESIDENT pro tempore. The question is on the amendment
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propesed by the Committee on Privileges and Elections in the nature of
a sabstitute.
Mr. BOAR.
the original bill.
The PRESIDENT pro tempore. I there be no objection the substi-
{ute will be treated as an original bill The Chair hears no objection.
Mr. S_AULSBURY. 1 desire to say that I was not in the Commitiee
on DIrivileges and Elections when this substitute was proposed. I have,
therefore, not had time to examine it; ¥ do pot know what its_provis-
jons ave, and therefore withhold my vote on the bill, not becanse I might
not vote for itif I had made a careful examination of it, but as a mem-
ber of the committee I have felt it my duty tosay that Iwithhold my
vote because I have nof had time to examine the bill and ascertain
what its provisions are exactly.
The hill was reported to the Senate without amendment, ordered to
e engrossed for o third reading, read the third time, and passed.
TRESIDENTIAL ATPPROVALS.

. A message from the President of the United States, by Mr. 0. L.
PRUDEN, one of his secretaries, annoanced that the President had, on
the 16th instant, approved and signed the act (8. G10) to provide for a
Dhuilding for the use of the Federal courts, post-office, and internal-rev-

enue and other civil offices, and a United States jail in the eity of Fort
Smith, Ark.

I understood there was an agreement to treat that ns

MESSAGE ¥FROM THE IIQUSE.

-

A message from the House of Representatives, by Mr. CLARE, its
Clerk, announced that the House had passed a bill (H. R. 275} for the

relief of William D. Stewartand others, heirs at law of James Stewart,

deceased; in which it reguested the concurrence of the Senatc.
ENROLLED BILL SIGNED.

The message also announced that the Speaker of the ITouse had
signed the enrolled hill (H. R. 545) to*increase the pensions of widows
and "dependent relatives of deceased soldiers and sailors; and it was
thercupon signed by the President pro tempore.

FRENCH SPOLTATION CLAIMS.

The PRESIDENT pro fompore laid before the Senate the following
message from the President of tho United States; which was read, and,
with the accompanying papers, Teferred to the Committeo on Claims,
and ordered to be printed:

o the Benate of the Uniled Slates:

T transmit herewith a communication from the Secretary of State, being o
revised list of papers on file in the Department_of State touching the unpaid
claims of citizens of the United Sintes against France for spoliations prior lo
July 31, 180L. .

GROVER CLEVELAND,

Ex=cUTIVE Maxsion, Waskington, March 17, 1886,

REPORT OF SHIPPING INTERESTS OF GERMAXNY.

The BRESIDENT pro fempore Jaid before the Senate the following
message from the President of the United States; which was read, and,
with the accompanying papers, referred to the Committee on Commerce:
Ty the Senate of the Uniled Stales :

In response to the resolution of the Scnate of the 17th of February, requesting
to be furnished with & copy of the report made by the consul-general of the
Tnited States at Berlin upon the shipping interest of Germany, 1 tratdtsmit o re-
port of the Sceretary of State upon the subject.

GROVER CLEVELAND.

ExpEcrTIvE MANSION, askinglon, March 17, 1886.

AGRICULTURAYL PRODUCTS.

The PRESIDENT pro temporc. The Chair also Jays before the Benate
a message that came from the President, but, probably by mistake, is
notsigned, thooghitcomes in due official form. The Chair presents it,
and it will be read.

The Secretary read as follows:

To the Senate:

In complinnce with & resolution of the Senatcof February 9, 1886, I herewith
{ransinit o report from tho Secrctary of State, with its sccomnpanying docu-
mmonts, relative to thecommerce betweet the United States and certain foreign
countrics in cercals nand the cotlon product during the years 1834 and 1383, ’

ExXCTTIVE MANSION, March 16,188,

The PRESIDENT pro fempore. This message is accompanicd by a
large numler of documents. It is not signed by the President.

Mr. COCKRELL. T move that the message he returncd to 1he Pres-
jdent to receive his signature Before it is printed.

The PRESIDENT pro fempore. That order will be made,

L0SSKES OF OFFICERS AXND SOLDIELS.

The PRESIDENT pro tempore Jaid before the Senale ihe following

communpication from the Secretary of War; which was read:
AWar DELARTNEST, Washinglon Cily, March 106, 1536,

git: I have the honor to acknowledge receipt of the resolution of the Sennie
of tho 3 instant,  That lhe‘Seorctnryof War malke lo the Senate aveport shevw-
ing the action and procecdings had to date under the nct of March 3, 1833, in-
cluding the claimg in full a9 presented and as recommended for allowanee, and
any diflerence in views botween the oflicers of 1the War and Treasury Depart-
ménts in vegard to the sawe.” ) -

The Depiriment supposcs that the act yeferrad to in the resolulion is chapler
335 of the laws of the Forly-cighth Congress (24 Stat., 330), wlich provides © for

{hesetllemenu of the olaims of officers and enlisted men of ihe Army for loss of
private propetty destroyed in the military se-vice of the United Statcs.”

In answer thereto 1 forward herewith ihe original papersin the claims re-
ferred toand the reportsand recommendations ef the board of oflicersconvened
June 13,1883, to take into consideration the proviso in the act which requires
ilie Sccretnry of War to decide what articles are ‘peasonable, useful, necessary,
and proper for such officer or soldier while in quarters engaged in public serv-

jco in lLe line of duty.” - : .
T also forward copy of two communications of the Third Auditor of the Treas-

ury setiing forth his iews upon the act, dated November 13 and December 17,
1835, Also the decision of the Second Comptroller, of January 16, 1836, that
claims must first receive the action of the Seeretary of War before they can be
definitely acted upon by {he accounting officers. -

It will be seen from the papers that the claims are prepared by the cinimants
alone, in many cases from MmMENOry, and from their nature they can not e fully
corroborated by any disinterested evidence, the only statement of the claini-
ant that is susceptible of proof from the records of the Department being the
station or lecale of the ofiicet or soldier at the time of the 1oss, and where Gov-
exnment property was lost or estroyed at the same time.

The cirenitous mode by which & conclusion musi be reached in any case also
doserves attention, The claimants present their elaims to the Third Auditor of
the Treasury, who may require certain proof in support ihercof. {See circular
of the ‘Third Auditor of April 23, 1885, ierewith,) When the evidence isreceived
the papers are forwarded tothe Secretary of War to decide what articles araren-

sonable, necessary, useful. and proper,withoutany, statement from the Auditor
ihat the loss is proved. The action of thie Auditor isin accordance with the be-
fore-mentioned decision of the Comptroller, from which it appears that the Sec-
retary of War mustperform the same daty in a claim without aparticle of merit
{hatis incumbent upon him inone of undoubled worlll. Thepaperain the claim
of 8. L. Fremont, formerly. lieutenant, Third United States Artillery,is an illus-
tration of (he point, and also of the extent and variety of the claims which may
be presenied under the nct. ;

Y have confined myself o the requirements of the regolution, in forwarding
tlie papera thercin called for, and as they arc originals, I beg they may be care-
fully prescrved and returned io this Department when no longer required by
the committec,

Very respect{ully,
WILLIAM ¢ ENDICOTT,
Seeretary of War.
he PRESIDENT pro tempore of the United Slates Senaie.

Mr. COCKRELL. That report is made in response to a resolution
presented by myself; and while those are original papers, they ought to
be printed. Tt will be impossible for the Committee on Military Affairs
1o consider the guestion fairly and properly unless the documents are
printed. I do mnot suppose thiey are so voluminous that it will be nec-
essary that they should go to the Committee on Printing.

The PRESIDENT pro tempore. The bundle is before the Chair.

Mr. COCKRELL. ~ I sce; but 1 suppose they are not very closely
written and only on one side. 1f they go to the Printing Office they
oughit not to be trented ns most of the manuseript that goes there is
and thrown away. They ought to be retarned and not destroyed.
That can be done, I presume.

The PRESIDENT pro lempore. An order can be sent for their return,

Mr, COCERELL. ~ I move, then, that the papers be printed and re-
ferred to the Commitlee on Military Affairs, and, when printed, that
the originals be retarned by {he Public Printer and then returned by
{lie Secretary of the Senate to tite Secretary of War.

The PRESIDENT pro temporce.  That order will he made.

HOUSE DILL R]_EFERRED.

The bill (H. R. 275) for the relief of William D. Stewart and others,
heits at taw of James Stewart, deceased, Was read twice by its title, and
reforred to the Commitiee on Finance. '

UXIFORM SYSTEM OF DANKRUFTOY.

Mr. HOAR. I ask leave to malee a motion, not for consideration af
{his time bub that it may be in order to-morrow. I move that the
hankruptey bill, being Senate bill 714, be made the special order for a
week from Wednesday, 1 desire to have it stand after the hill pro-
posed by the Senator from Tlinois [Mr. Coriox]. I do not desire to
take up this motion until after the motion of the Senator from 1llinois
is disposed of.

The PRESIDENT pro {cirpore. The motion will be entered.-

Ar. DOLPH. 1 do not understand the purport of the motion, but
T know the Senator from Conmectient [Mr. PLATT] desires to take up
{:ie hill for the admission of Washington Territory.

The PRESIDENT pro {empare.  'The motion goees over.

Ar. JHOAR. T will say for the information of the Senator and the
Senate that I de not propose to antagonize the suggestion of the Sena-
{or from Connecticul. 1f he BLrings up the question of the admission
of Washinglon Territory T shall give way with the bankruptey hiltt
autil that also is disposed of T wish mercly tohave the matter in po-
sition for action.

The PRESIDENT pro tempore. The motion is entered and goos over
until to-morrow. ,

RELATIONS BETWEEN TIE SENATE A KD BXECUTIVE DEPARTMENTS.

The PRESIDENT pro tempore.  The hour of 2 o’clock being nearly
at hand the Chair will, with the unanimouns consent of the hody, lay
hefore the Senate the nafinished business.

The Sepate resumed the consideration of the resolutions reported hy
Mr. Ebaruxpy from the Committee on the Judiciary Trebruary 18, ex-

ressiog the sense of the Cenate on the refusal of the Attorney-General
1n send to 1he Senate copivs of certain papers.

ATe. DOLPLL Mr. FPresident, [ am aware that the guestion of the
power of removal of ofticers appoinfed by the Tresident by and with
the advice and consent of the Gepate is nol a new question.
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n, R. 8. Lo Fevre, Pirce, Stone, W.J., Ky,
g::;vénor. Libbey, Pluml, Stone, W, J.,Mo.
Guentler, Lore, Ranney, Storm,
Hammend, Louttit, Reid, J. W, Symes,

. Hanback, Lowry, Reese, Taylor, Zach
Harmer, Mahoney, Robertson, Throckmorton,
Henderson, J. S, Merriman, Rusk, Trige,

Henley, Murphy, Sadler, Van Kalon,
Hiestand, Neece, Sesslons, Van Schaick,
Iloulk, Negley, Singleton, Wait,
Howard, Norwood, Bmalls, Wallace,
James, ' Donuell, Spooner, Ward, J. H,
Jones, J. T. ("Harsa, Spriggs, Wellborn,
Kelley, Payne, Springer, Wheeler,
Xing, Perkins, Stephenson, ‘Whiting,
Laffoon, Perry, Stewart, Charles Woodburn,
Landes, Pidcock, 8t. Martin,

So the bill was passed.

During the roll call,

On motion of Mr. WEAVER, of Iowa, by unanimous consenf, the
reading of the names was dispensed with.

The following pairs were annonnced for this day:

Mr. TOWNSHEND with Mr. HARMER.

Mr. BENNETT with Mr. GILFILLAN.

Mr. KING with Mr. GROSVENOR.

Mr. WARD, of Illinois, with Mr, Houk.

Mr. CorriNs with Mr. GOFF.

The vote was then announced as above recorded.

Mr. BRAGG moved to reconsider the vote by which tho bill was
passed; and also moved that the motion to reconsider be laid on the
table.

The latter motion was agreed to.

MUSTER AND PAY OF VOLUNTEER FORCES.

Mr, CUTCHEON. I now call up for consideration at this tinie the
bill (H. R. 1171) to amend an act entitled ‘‘ An act to provide for the
muster and pay of certain officers and enlisted men of the volunteer
forces, approved June 3, 1884."7

The SPEAEER. Is the bill in the Commitiee of the Whole Honse
on the state of the Union?

‘Mr. CUTCHEON. This bill was considered in the Hounse. The
smendment was adopted, and the bill was ordered to be engrossed and
read a third time; the previous question was pending, but the question
of & quorum being raised, the bill was informally withdrawn. I now
move the previous question on the passage of thebill. It will he found
in the RECORD, May 4, page 4170,

The SPEAKER. The pending question is on the demand for the
previous question.

Mr. REED, of Maine, Will there be debate after that?

The SPEAKER. The Chair will examine it. This bill was consid-
ered at an evening session,when the present occupant of the Chair was
not prezent, and therefore knows nothing about it.

Mr. CUTCHEON. The bill was debated fully and amended and or-
dered to be engrossed and read athird time. The pending question is
on its passage.

Mr. MOEINLEY, Let the gentleman explain what the bill is.

The SPEAKLER. The Chair will state that the hour for the consid-
eration of bills has expired for to-day, and this will, therefore, go over
until to-morrow. :

ORDFR OF BUSINESS.

Mr. CALDWELIL. T desire to call up for present consideration a
special order made April 22. ‘The order is as follows:

Resolved, That Thursday,the6th day o o
ter until d}sposed of), i.mns.;edint;e]yafferiﬁg&gféxﬁ?r{;nl?o&f 1;(1);1 fﬁ'et guex?i’;(!‘,lr(:ﬁgfl
of bills and resolutions, be set apart for the consideration of Senate bill Ne. 9, to
provide for and regulate the elcotoral eount; not to {nterfere with revenue or
general approprintion bills, the river and harbor bill, nor with prior orders, nor
with the consideration of reports from the Committes on Public Lands under
the special order; and if the consideration of said Senate bill No.9 be displaced
then the next dey not previously set apart shall be devoted Lo its consideration
until the same shall be disposed of, subject to the above-mentioned interference.

I think, Mr. Speaker, it takey precedence, and I now eall it up for
consideration. .

Myr. HATCH. I rise to a parliamentary question.

The SPEAKER. The gentleman will state it.

Mr, HATCH. Has the second morning hour expired ?

The SPEAKER. It has some time ago.

Mr, HATCH, I did not hear the Chair so announce it,

The SPEAKER., The Chair did announce it.

Mr. HATCIL T renew my motion, which was pending at the time
the second hour began.

The SPEAEER. The gentleman’s motion i3 net pending, as it is
not in order. DBut the gentleman has the right to submit his motion,
that is to say, he has the right to antagonize the motion of the gentle-
man from Tennessee by presenting the motion he desires to.

Mr, HATCH. I renew my motion to proceed to the consideration
of the bill {H. R. 5190) to enlarge the powers and duties of the De-
partment of Agriculture, nnderthe specinl order which has been already
read,

The SPEAKER. The gentleman from Tennessee [Mr. CALDWELL]
calls up for consideration the special order made for the 6th of May last,
relating to the count of the electoral votes, FPending that the gentle-

man from Missouri [Mr. HaTcn] calls up for consideration the bill,
the title of which has just beenread. The question will fixst be taken
on the motion of the gentleman from Tennessee, for the reason the order
of the House sets the bill to which his motion refers for the 6th of May,
while it sets the bill to which the motion of the gentleman from Mis-
souri refers for the 13th day of May. Does the gentleman from Mis-
gouri raise the question of consideralion against the bill to which tha
motion of the gentleman from Tennessec refers?

Mr. HATCH. I do.

The SPEAKER. The question is will the House proceed {o thecon-
sideration of the bill (8. 9) to fix the day for the meeting of the electors
of President and Vice-President and to provide for and regulate the
counting of the votes for President and Vice-President and the deeision
of questions arising thereon.

Mr. HATCH demanded a division.

The House divided; and there were—ayes 101, noes 27,

Mr. HATCH demanded the yeas and nays.

The yeas and nays were not ordered, only 23 voting in the affirma-
tive—not one-fifth of the last vote.

So the motion was agreed to, and the House determined to proceed
with the consideration of the electoral count bill,

ELECTION OF PRESIDENT AND VICE-PRESIDENT.

The bill {S. 9), with the amendments reported by the Select Commit-
teeon the Flection of President and Vice-President, was then read, as
follows :

{Omit the parls in bradkets and insert the parts printed in dalics.]

An aet to fixthe day forthe meeting of the clectors of Presidentand Vice-Ires-
ident, and to provide for and regulate the counting of the votes for President
and Vice-President, and the decision of questions arising tiereon,

Be it cnacted, £¢., That the electors of each State shall meet and give their
votes on the seeond Monday in January next following their appointinent, at
such place in each State aa the Legislature of such State shall direct,

SEc, 2. That if any State shall have provided, by laws enactedrrlor tothe day
fixed for the appointment of the electors, for iis final determination of any con-
troversy or contest concerning the nppointment of all or any of the electors of
such State, by judicial or other methods or procedures, and such determination
shall Lave been made at least six daya before the time fixed for the meeting of
the electors, such determination made pursuant to such law so existing on said
day, and made at least six daya prior to the said time of meeting of {he electors,
shall be conclusive, and shall govern in the counting of the clectoral votesas
provided in the Constitution, and as hercinafter regulated, so far as the ascer-
tainment of the electors agpointed by such State is concerned.

Sgc. 3. That it shall be the duty of the executive of cach State, assoon as prac-
ticable after the conclusion of the appointment of electors in such State, by the
final ascertainment under and in pursuanee of the laws of such State providing
for such ascertainment, to commmunicate, under the seal of the State, to the See-
retary of Slate of the United States, a cerfificate of such ascertainment of the
electors nppointed, setting forth the names of such electors and the canvass or
other ascertainmeiit under the laws of such State of the number of votes given
or cast for each person for whose appointment any and all votes have been
given or east; and it shall also theredpon be the daty of the execntive of each
Slate to deliver to the clectors of such State, on or before thelday on which they
are required by the preceding section to meet, the sgame certificate, in triplicate,
under the seal of the State ; and such certificate shall be inclosed and trans-
mitted by the eleclors at the samce time and in thie same manner as is provided
by law for transmiiting by such electors to the seat of Government the lists of
all persong voted for as President and of all persons voted for_as Vice-I’resi-
dent; and section 136 of the Revised Statuies is hereby repealed; and if there
ghall have been any final defermination in a State of aconfroversy or contestas
provided for in section 2 of this act, it shall be the duty of the executive of such
State, as soon as practicable after such determination, to communicate, under
the seal of the State, to the Secretary of State of the United States, a certificate
of such determination, in form and manner as the same shall have been made;
and the Secretary of State of the United Siates, as goon as practicable after the
receipt at the State Department of each of the certificates hereinbefore directed
to be transmitted to the Secretary of Btate, shall publish, in puch public news-
paper ag he shall designate, such certificates in full; and at the first meeting of
Congresa thereafter he shall transmil to the two Houses of Congress copies in
full of exch and every such certificale so received theretofore at the State De-
partment. )

SEC. 4. That Congresa shall be in session on the second Wednesday in Feb-
ruary succeeding cvery meecting of the eleciors, The Senate and House of
Representatives shall meet in the Jall of the House of Represeniatives at the
honr of 1 o’clock in the afternoon on that day, and the President of the Scnate
shall be their presiding officer. Two tellers shall be previously appointed
onihe part of the Benateand two on the part of the House of R,cpresentaiives,
to whoin shall be handed, as they are cpened iy the President of the Senate, all
the certificates and papers purporting to be certificates of the electoral votes,
which certificates and papers shall be opened, presented, and acted npon in the
alphabetical order of the Btates, beginning with the letter A; and sald tellers,
havingthen read the game in the presence and hearing of the $wo Houses, shall
male a list of the votes as they shall appear from tho said certificates ; and the
votes having been ascertained and counted in the manner and according to the
rules in this act provided, the result of the same slinll be delivered to the Presi-
dent of the Senate, whe shall thereupon announce the state of the vote, and the
names of thic persons, if any, elected, which snnouncement shall be deemed n
sufficient declaralion of the persons, if any, clected President and Viee-Presi-
dent of the United States, and, together witha list of the votes, be entered on
the Journnls of the two Houses. Upou sucly reading of any such certificats or
paper, the President of the Sennte shall call for objections, if any, LEvery ob-
jeetion shall be inade in writing, andshall staie clearly and conclsely, and with-
out-argument, the ground thereof, and shall be signed Ly ot Ieast one Senator
and one Member of the Ilouse of Representatives before the eame shall be
received. When all objectiona so made to any vote or paper from a State shatl
have been received and read, the Senate shall thercupon withdraw, and such
objections shall be submilted 1o the Senatetoy its decision ; and the Speaker of
the House of Represeniatives shall, in like manncr, submit such objections to
the House of Represeniatives for itg decision ; and no clectoral vole or voles
from any State from which but one lawful return lLas_been received shall be
rejected [except by the aflirmative vote of hoth 1louses]. If mare than one re-
tutrn or paper purporiing to bo a return from n Siate shall have been received
by the President of the Sennte, those voles, and those only, shall be counted
which shall have been regularly given by the cleclors who are shown l:gy the
delermination mentioned in gection 2 of this act to have been appointed, if the
determination in said seetion provided for shall hiave been made, or by such
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successors or substitutes, in case of a vacancy in the board of electors so Aascer-
tained, a3 have been appointed to fill guch vacancy in the mode provided by
the laws of the State; but In case there shall aris6 the question which of two
or more of such State authoritics determining what electors have been ap-
pointed, as mentioned in section 2 of this #ot, 19 Lhe lawial tribunal of such
State, tho votes repulnrly given of those electors, nnd those only, of guch Stata
shall be counted whose fitle ns electors the two Houscs, acting separately, shall
concurrently decide is supported by the decision of such Stato so authorized by
its laws; and in such case of more'than one reiurn or paper burparting to be g
return from n State, if there shall have been ng such determination of the ques-
tion in the Stato aforesaid, then thess votes, and those only, shall be counted
which [the two Houses, ncting separately, slhiall concurrently decide to bo tha
Jawful votes of (he legally appointed tleetora of such Btate] were east by electors
whose [appointment shall harve been duly certified under the seal of the Slete by the
executive thereof, in accordance with the luws of the Stafe, wnless the twa Houscs, act-
1ng separately, shull concurrently decide suck voles 1ot to be the lauful voles o_‘f the
tegally appointed clectors of such Stalc. When the twwo Houses linve voted, they
shall immediately again mect, and the presiding officer shall then announce the
decision of the question submitted, No vaotes or papers from any other State
shall be acted upon until the objeetions previeusly made to the votes or papers
from any State shall have been {inally disposed of.

Sec, 5. That while the two [Touses shall be in meeting as provided in this act
the President of the Senato shall have power to preserve order; aAnd no debate
shall be allowed and no queastion shall be put by the presiding ofticor except Lo
cither House on a motion to withdraw,

SE0, 6. That wher the two Houses keparaie (o deeide upon an objection that
may have been made to the counting of nny electoral vote or votes from any
State, or other question arising in the matter, each Senator and Represeniative
1ay epeak to such objection or question five minutes, and not more than ance;
but after such debate shall have Ingted two hours it shall be the duty of the pre-

immediately upon his left ; the Benators, in the body of the Hall upon the right
of the presiding ofticer; for the Representatives, in the body of the Hall net
provided for the Senators ; for tlie tellers, Seeretary of Lhe Sennte, and Clerk of
tlie House of Rc}n-cscntnlives at the Clerk’s desk; for the other aflicers of the
iwo Houses, in front of the Clerk's desic and upen each side of the Speakor's
platforin.  Such joint meeting shall not be dissolved untilthe count of clectoral
votes shall be eompleted and the vesnlt declared ; and no recess shall be taten
unless a question shall have avisen in regerd to counting any such votes, or
otherwise under this act, in which ease it shiall e competent for either Honse
acting separately, in the manner hereinbefore provided, to dircct a recess of
such House not beyond the next calondar day, Sunday excepted, ab the hoor of
10 o'clock in the forenoon. But if the counting of the electoral votes and the
declaration of the result shall not hnve been completed before the fifth calendar
day nextafter such first meeting of the {wo Houses, no fuytler oy other recess
shall be taken by either Honse,
Passed the Senate March 17, 1886.
Attest: - ANSON G. McCOOX, Secrelury.

The report (by Mr. CALDWELL) was read, as follows:

Mr. CALDWELL, from the Select Commiltee on the Election of President and
Vice-President, submitted 1he following repost, to accompany bill 5. 9 .

The committeo has had under consideration Senate Lill Ko. 9, to fix the day
Tor the meeting of the clectors of President and Vice-President, and to provide
for and regulate the counting of the votes for President and Vice-Prosident and
the decision of questions arising thereon, and report the same Daclk to the
House with amendments, as follows

(1} A verbal amendment in the third section, line 22, insert, after the words
:' altn&e&of," e word ““a;" so that it shiall read, ‘'state of o conllroversy or ¢ou-

est,” &e,

(2) A material amendnment Lo section 4, lines 35, 39, is as folows: Blrike out
after the words “shall be rejected  the words ‘' excopt by the affirmative voles
of both Houses,” and insert nfter the word © one,"” in the samo line, the word
~Iawful;* sothat the elause shall read * and noelectoral vote or votesfrom any
State from which but one lawlul return has been received shall be rejected.

The majority of the committee were of the opinion that where there was but
o single return from o State the two Houses should not have the powerto reject
the vete of the State.

(3) A material amendment is to the same seetion (No. 4), linea 61, 63, 63, after
{he word “ which ™ to and including the word “State,” At the end of the sen-
lence strike out the words “ihe two Houses, acting separately, shall eoncur-
rently decide to bo the lawful votes of the legally appointed clcetors of such
State,” and insert the words “wero cast by clectors whose appeintment shall
have bBeen duly certified under the scal of the Siate, by the exccutive thereof
in accordance with the laws of the State, unless the two Houses, acting separ:
rlely, shall coneurrently decide such votes not to Le the lawful votes of the
legnlly appointed eloctors of such State; " sothat the clanse will read “and in
sich case of more than one return, or PAper purpoerting to bo o return, from g
State, if thereshall have been no sucly determination of the question in the Staie
aforesaid, then those votes, and those only, shall be connted which were cast by
olectors whose appointment shail have bagn duly certified under the scal of the
Stato, by the exceutive thereof, in accordance with the Inws of the State, unless
the two Houses, acting separately,ahal} cencurrently decide such votes not to be
the lawful votes of the legally appointed electors of such State.??

The bill s it passed the Senate provided that where thers was more than one
return from the State, and no tribunal establistied in the State ta decide the
question between the contesting clectors, only those voies should be counted
which the two Houses, acling separately, should concur in deciding were the
lawtul votes of the State,

The comniltes were of 1he opinion that where there was more than one re-
turn from a State, and bot g, single State government, the vote of the State le-
fally certificd by the execulive to have been enst by the legally appoiuted cleet.
ors shonld be counted, unless bolh Houses cancur in rejecting tho vote,

Should these awendments Lo adopted by the the bill pass, tlie
meode of connting the electoral voto maty bo thus briefly siated: In thosc States
wliere s tribunal has been esinblished, under the taws thereof, for the determi-
nation of eontests conecerning the appointinent of eloctors therein, and such tyi-
bunal has decided what electors were duly appointed, the determination of Lhn
Sinte tribunal shall bo conelusive, Where there is but one return from g State
thic vote so returned shall be counted.

Bat in enso there should arise the question which of two, ormoere, of such Stale
authorities determining what electors have been appointed is the lawful Lri-
Lunal of such Stale, thie votes of (he eloctors of such State ghall be counted
whese title as electors the (wo Houses, neting scparately, ghal] concurrently de-
cide I3 supporied by the decision of such State so authorized by its tlawsg,

Under the amendiment, where there is bul ono State governinent and two
Ects of teturna purporling to be the voleof ke State, then that return shall be

counted which is supporied by the certificate of the execulive of the State, un- J

der the seal thercof and in ace vdance with its laws, unless both Housea, acting
separately, shnll concar in d ciding that the vote so cestified and returned is
not the Inwful vote of the Sinte,

The bill provides the means of defermining what is the vote, how it shall Le
coitiried, its count, and 1he authoritative declaration of the result,

The two Houses are, by Ltho Constiiufion, authorized to maks the count of
clectoral votes, They ean only count legal votes, and in doing 8o must deter-
mine, from the bcs! evidence to be had, what are legal votes; and if they can
not agree Gpon which arce legnl votes, then the Siate which has tailed to bring
itself undoer the plain provisions of the bill, and failed to provide for {he deter-

~mination of all questions by her own authoritics, will lose her vote.

Congress having provided by thisbii? that the State tribunals may determins
what votes are legal coming from that State, and that {he two Houses shall be
bound by this determination, it will be that State’s own fauls if {he matter is

Eeft in doubt. . .
Thepower fo determine resis with {he {vo Houses, and iere isno other con-

siitutional tribunal.

Congress preseribes the details of the trial and what kind of evidence shall be

received, and how; the final jndgment shall be rendered., : A
‘Fhe interests involved are too precions and the dangers too great to be left
longer without adequate provisions against trouble and diseord.

Mr. CALDWELT.. MM, Speaker, this DLill if passed will be an au-
thoritative expression of the Constitution erccted into law in advance
of any compiication which may again arise, as it has in the past, s to
the counting the electoral votes of the States and the declaration of
the result.  The power of the President of the Senate 10 count the
vote was understood to have Deen claimed in 1857 in the case of the
clectors from Wisconsin; but upon its being challenged Dboth in the
Honse and Senate, that officer disclaimed any such assumption. This
claim was again set up in the year of disgrace, 1876, by a eabal, which
had determined, in addition to debauching the Electoral College, to
ustrp the power of the two Houses and give it to one man. 'This was
defeated, notably under the lead of a courageous and honest Senator
from the State of New York.

While it is true that the Llectoral College, and not Congress, is
¢harged with the duty of making the election of President and Vice-
President, and that the sclection of the electors belongs exclusively to
the States, and no department of the Federal Government is allowed
to participate in the ereation of the electors; and while thus is pom-
mitted to the States the sole clioice of the electors, whose function is to
choose an Executive of the Federal Government, the right is also re-
served to that Government, through and by the agency and under the
supervision of the Senate and Houseof Representatives, to judge of the
legality of returns, and to preserve itself from lapse or interregnum in
the succession of its Chief Magistrate, Thepower of the two Housesin
counting the vote is something more than ministerial and perfanctory
merely.

Con‘z;ress mgy provide by law or joint rule the manner of connting
the vote, The preseunce of the two Houses when the vote is counted
is & constitntional injunction, and is reguired from the fact that if there
is noelection by the electors, the duty of electinga President is devolved
upon the House of Represcutatives; aud of a Vice-President, npon tho
Senate. They are to be present at the count to ascertain and declare
the resnls, if any, of the action of the Electoral College; or, in default
thercof, to separate and elect the officers themselves, They are to conns
thevoles. Whatvotes? Legalvotes, Then they are to determine what
are legal votes, and who has o majority of legal votes. The power to
judge of the legality of the votesisa necessary eonsequent of the power
to count. The existence of this pewer is of absoluile necessity to the
preservation of the Government. The interests of all the States in
their relations to each other in the Federal Union demand that the ulti-
mate tribunal to decide upon the election of President should be a con-
stitaent body, in which the States in their foderal relationships and the
people in their sovereign capaeity shounld he represented.

The States, in electing o President and Vice-President of {he United
States, are not exercising their State sovereignty as they are in elect-
ing their governors and other State officers. Thaey are exercising con-
stitutional functions, and are in the performancs of o duty necessary
to the maintenance of the Federal Government. Tach State is the con-
stitutional agent of the Federal Government in this matter, and must
act within the scope of her agency ard under the direction and law of
her principal in providing an officer who is not the head of one Btate,
but of all the States under the Constitution. For instance: Her votes
must be cast upon the prescribed day, and for two citizens, one of whom
must be a citizen of another State.  Each State may apboint as elce-
tors a number, no more and no less, but cqual to her number of Sen-
ators and Representatives in Congress.

The mode of their appointment is left solely to the Siates, but the
clector is n Federal functionary, as mach so as a Senator or a Nepre-
sentative.  And the duties of an elector, as soon as heis chosen Ly the
State, are prescribed by the Constitution of the United States. “*They
shall vote by ballot,”? ¢ They shall make lisis of the persons balloted
for.””  ‘“They shall sign and ccr'tify them;” “ they shall seal and trans-
mit them to the President of the Senate,’” efe. ~After the elector has
done all required of dim aud deposited the vote in the hands of the
Dresident of the Senate, the Constitution then fixes the day when he
shall open them in the presence of the Senate and House of Nepre-
senbatives, when ““the voto shall be conuled,™ )

This bill is to preseribe the mode in which 1his count shall Le made,
and supply the omission that exists nuder the first article of the Cou-
stitntion, which gives Congress all power to malke all laws noceszary to
carry out these provisions.  The passage of this bill will scltle all the
questiens which havearisen from time to time as ta the electoral count.

It will decide, first, thal {he power fo count the vofe 33 not 3y tha
President of the Senata,
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Sccond, that it is in the two Houses of Congress, not ministerially

merely, not as witnesses,

Capable of nothing but inexplicable dumdb show and noise;
hut with power to connt, and the consequent power to decide uponthe
legality of the votes to be counted.

Third, that the action of the two Houses shall be separate and con-
current upon all questions of contest arising under the count, but
joint ag to results, thas preserving the dignity and rights of the two
bodies by conceding to each equal and concurrent powers in counting
and judging of the validity of electornl votes without merger of the
Iesser body into the numerically greater,

The apprehension that this bill containg anything inimical to State
rights is fanciful and unreal. Even as it camo from the Senate with-
out the amendments proposed by the committee, itisnot, inmy opinion,
amenable to such criticism, The ohject of the proposed amendments
to the Senate bill is to remedy any lurking danger in its provisions,
which it may be apprehended is ready tospring, lion-like, npon States
and overcome them before.they could summon their powers of resist-
auce, ‘

The minority of the committee fear that the reservation of the right
to Congress to see that the one retarn of a Btate isa lawfulreturn ““may
afford a pretext for usurpation by Congress of the power to disfranchise
a State.” It is certainly absurd to try to deny to Congress the power to
remedy an unlawful return, although it might be the only return.

Instances have been often cited and may be again.  Under section 4,
article 4, of the Constitution ‘‘the United States shall gnarantee to ev-
ery Statein the Union a republican form of government.’” Suppose some
State should enthrone a king, constitute a house of lords, and they
should appoint electors, and send up but one return preperly certified
and finally determined as required under the second section-of the hill
propesed by the minority. Shall an American Congress eotnt such a
vote? Supposeunnder the fourteenth amendment, which deprives a State
of electoral votes in proportion asthat State shall have denied the right
to vote to its citizens of color—snppose there is but one return of that
State, duly certified, of the full number of electors, whois to decide the
mmmber to be deducted? In neither case, if a future Coungress would
obey snch a law, ecould Congress help itself from counting snch illegal
votes, although both Benate and House of Representatives mightlnow
that they violated these scctions of the Constitution to count them.
The majority of the committee thonght there might be danger in giv-

_ ing unlimited powerto both Houses to disfranchise a State from wlhich
there was butone return if they should concurrently decide to reject the
return, but felt constrained by the foree of the consideration that there
was equal danger in forcing Congress to count an illegal return, and
had a suspicion that no powerin a statute would be found sufficient to
make Congress count, whether or no, votes that both Houses had con-
curred in declaring illegal and that should not be sounted,

The separate concurrent action of both Houses provided for in the bill
preserves the constitutional identity, rights, and dignity of each. This
concession of each House to the other of equal and coneurrent power to
decide on informalitics and iilegalities appearing on the face of returns,
upon ohjection.of & Semator or Representative, is necessary to thedeter-
mination of results,

The determination of the question as to the right to the chief exec-
utive office of a nation is a prerogative necessary to the preservation
and peace of the government,

This necessary power for the Federal Government must Le exercised
80 a3 not to do detriment to ihe scparate States,

By this bill a State may confine that necessary power within the nar-
rowest possible bounds by making provision to determine all contro-
versies as to her vote.

At last, what is the body the Constitution invests with the authority
to count the electoral vote? Ts it a foreign or hostile assembly ? Is
it in any sense antagonistic 1o or non-representative of the States? It
is composed of that body, the Senate, which, under the Constitution,
represents the autonomy of the States assuch, and that body, the House
of Lepresentatives, which represents the people, who constitute the
States, Ileunce, if the State has not provided authorities to decide for
whom its electoral vote is cast, then that question shall be decided by a
hody composed of the Representatives and Senators of all the States.

Urder the Constitntion who else could decide? Wiio is ncarer to
the State in determining a question of vital importance to the whele
unicn of Siates thau the constituent body upen whom the Constitution
has devolved the duty to count the vote? DBut all apprehensions of
State disfranchisement are remote and founded in part, at least, upon an
assumption that can not obtain that the States will fail to perform their
Iegal duties as to the choosing of electors, I submit that this is an as-
samption that ean not be acted upon by a legislative body in the en-
actment of laws. Inaddition to{he sense of duty abiding inthe States
of the Union to autheritatively and in their own way declare and legal} y
certify their choice of electors in order to the clection of President and
Vice-President of the United States, this law putsa preminm upon dili-
gence in the discharge of that duty by the States,

It will be perceived that this bill is not predieated npon ihic idea of
throwing the two Houses into convention and merging the smnller body,
the Senate, into the larger Dody, the Honse of Tiepresentatives, and

voling per eapife. It is submilled that no constitutional warraunt can
he found for such an idex.

. Mr. Speaker, I donot eare (o consume furiher the Ltime of the House
in the discussion of the biil at the commencement of the debate upon
ity believing that it will be the wish of the House to discuss it hereafter
in ail of its details; and I am willing that there shall be reasonable
time for disenssion; but I do desire, before taking my seat. 1o call your
attention to oue verbal change which will Lie suggested in the body of
the Lill as printed. I do not know that I can eall it an amendment,
nor does it appear among the prinfed amendments incorporated in the
report. It will be noticedin the 38thline, on the 5th pare of the bill,
that this phrase oceurs:

And the Speaker of the Iouse of Nepresenlalives shall,in like manner, sul-
mit auch objections to the House of Representatives for ila decision; and no
clectoral vote or votes from any State from which but one fewful return hiasg
been received shall be rejected, &c.

The committee, after suggesting the propriety of inserting the word
“Iawful ** before the word ‘‘return,’’ concluded, in deference to the
views of the minority, andin order toebviate possible ohbjections tothe
bill, that they would recommend to the House, and would agree, that
this word should be stricken out. The reason is, as you will perceive,
that it is unneeessary. The Houseshave the power to count; and hence
to decide, what is lawful to be counted, and to express it in this con-
nection, it seemed to the committee, or to the minority of the commit-
tee at any rate, would give to Congress the arbitrary power to decide
what was a lawfuol return, even in case where but one return was re-
ceived from a State.

I shall not at the opening of the discussion detain the ouse further,
Lut will reserve the remainder of my time, yielding the floor for the
present to any gentleman who desires now to discuss the provisions of
the bill; but will within a reasonable time resume the floor and eall
the previous question, and thus test the sense of the House on the
adoption of this measure.

The SPEAKER pio tempore (Mr. Crisp in the ¢hair).
man has 40 minutes of his time remaining,

MESSAGE YROM THE SEXATE.

A message from the Senate, by Mr. McCook, its Secretary, informed
the Honse that the Senate bad paszed, with an amendment, in which
the concurrence of the House was requested, the bill (H. R. 6983)
for the reliel of certain soldiers of the Twelith Michigan Voluntcer
Infantry, dishonorably discharged underspecial orders 92, War Depari-
ment, Adjutant-General’s Office, dated March 1, 1866,

It further announced the adoption of the following resolutions:

Resolved, That the Sennto hiag lieard with deep sensibility the announcement
of the death of Hon. J.uwis BracH, and of the death of Hon, Joox Anxor, jr.,
late Representatives froin the State of New Vorik,

Resolved, ‘That the Scoretary communicate Lhis reselulion fo the Youse of
Ticpresentatives.

Iresolved, That the Senate has heard with deep sensibility the announcement
of the death of Ilon, WirLiam T, PrICE, late n liepresentative from the Siate of
Wisconsin,

Fesolved, That {he Senate concur in the resolulion of the House of Represent-
atives providing for the appointmens of a joint commitice fo take order for at-
tending the funeral of the deeeased, at his residence in the State of Wisconsin;
and that the members of the committee on the part of the Senate Le appointed
by the President pro tempore.

Resolved, That the Secretary communicate Lhese resolulions to the ITouse of
Representatives.

The message further announced that the President pro fempore had
appointed Mr. 8PooXER, Mr. MANDERSON, and Mr. DLACEBURK the
committee on the part of the Senate under the foregoing resolution.

And then, on motion of Mr. BovLE ( at 2 ¢o’clock nud 47 minutes

p. m.) the Honse adjourned.

The gentle-

TETITIONS, LiC.

The following petitions and papers were laid on the Clerk’s desk,
under the rule, and referred as follows:

By Mr. C. H, ALLEN: Papers in the casc of Michael Flynn—to the
Committee on Invalid Pensions,

By Mr. BELMONT: Petition of Schuyler Ilamilion, to bave his
record as an Army officer corrected, &c.—1o the Committee on Military
Affairs,

Dy Mr. CASWELL: Petition of the conference of the Methedist
Episcopal Church in Wisconsin, praying for proteciion of the lives and
property of Chinese in this country—to the Committee on Foreign Afl-
fuirs. )

By Mr. GLASS: Petition of W, J. Vaughn, asking that Lis war
claim Do referred to the Court of Claims—to the Committee on War
Claims.

By Mr. GROUT: Petition of George W, Colhy, for increase of pon-
sion—to the Commiitee on Invalid Pensions.

By Mr. HERMANN: A bill making an appropriation of $25,000 for
conlinning improvement of Upper Willamette River and mouth of
Yam Hill River, in the State of Oregou—to the Commiticeon Rivers and
Harbors,

Also, o bill mmaking an appropriation of §20,000 for continuing im-
provement of Umpqua Uiver below Scotishurg, in the State of Oregon—
to the same committice.

Also, a bill making nn appropriation of 25,000 for conlinning {he
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ple; and yet we have had no census since 1880, I say, therefore, that
if we yield a revenue of $10,000 to the Government we are just ag much
entitled to the benefitof this service as if we had a census taken which
shows a population of 10,000 people; and hence my conclusion is that
we ought either to antagonize and defeat the bill or carry out the prap-
osition of the gentleman from Hlinois.

Mr. DOCKERY. I believe the hour has expired, and I prefer to
continue my remarks to-mortow.

The hour having expired, the Spealer resnmed the chair; and Mr.
HATcH reported that the Cormnmittee of the Whole House on the state
of the Union having had wnder consideration the bill (H. R. 7536) had
come to no resolation thereon. -

WILLIAM P. CHAMBLISS.

Mr. STEELE. I desire to submit a privileged report from a com-
mittee of conference, which merely correctg an error in the initials and
spelling of a name, )

The SPEAKER. The report will be read.

The Clerk read as follows:

The committes of conference on the disagreeing votes of the two Iouses on
the amendments of the Senate to the bill (11, R. 68) for the relief of William P,
Chambliss, baving met, after full and free confercnee, have ngreed to recommend
and do recommend to their respective Houses as follows:

That tho Senate recede from its amendment numbered ! and agree to the fol-

lowing:
St-rilga out the name “ Willam B. Chambliss'’ wherever it ocenrs in the bill,
and |nsert the name ** William P. Chambliss.”?
GEORGE V. STEELE,
FRANK T. WOLFORD,
JOSEPH WHEELER,
Managers on tha part of the House.
CHARLES F, MANDERSON,
JOHN A, LOGAN,
‘Matnagers on the part of the Senate.
TheSPEAKER. Unless the reading of the statement be called for
the question will be on agreeing to the adoption of the report.
The report was agreed to. :
MESSAGE FROM TIIE PRESIDENT.

A message in writing from the President of the United States was

eommunicated to the House by Mr. PRUDEN, one of his secretaries.
ELECTION OF PRESIDENT AND VICE-PRESIDENT.

The SPEAKER, Theregular order is the consideration of the special
order coming over from yesterday.

Mr. DIBBLE, Mr. Speaker, the eminent constitutional lawyer,
Judge Cooley, of Michigan, in an address recently delivered in Colum-
bia, 8. C., as the honored guest of the South Carolina Bar Association,
in remarking that ‘‘the human mind aceepts with complacency the
idea of change,’ acd that in reference to our institutions*’ the Consti-
tution ean not remainaltogether stationary,” continues:

Indeed, at this point is one of our chiefest dangers, . danger the full extent of
which we are not likely to perceive except as we consider it carcfully and with
. Philosophical mind, unblinded by the brilliancy of a national eareer altogether
ungaralleled in history. America is the nccepted representative of ‘progress,
and our pride in the fact closes our cyea o ita perils, so that we come to feel
thnt whatever is new is progreasion, and we fall into the tide without consider-
ing whether it floats us on vur sccustomed course or rices to the brealkers ;
whether it pursues the course of safety or of destruction.

And bhe expresses his apprehension that *‘ we shall be led further and
further away from constitutional forms, methods, and principles, and
possibly intodangersat presentunknown and unsuspected.’”” The dan-
gers apparent are, however, in the opinion of this able thinker, *‘suffi-
ciently serious to challenge thooghtful and considerate attention,’!
And ag the result of these reflections he suma up in the following con-

servative and patriotic expressions, accordant swith the best and purest

thought of our country in all stages of its existence :

Accepting, ns we must, the fact that modifications of the fundamental law are
Inevitable, it i3 a plain duty to resirict them as far a3 possible to the precise
method agreed zpon when the Constitution was formed, thatis to any, to amend-
mentg duly formulated and regularly adopted. I3y this method alone ia it cer-

- tain that the system of liberty which has comne down to ns as a precious legney
may be preserved. When changes are voluntarily sufTered to ereep in by other
ways, we cultivaie a habit of mind which saps the foundation of our inatiu-
tiona and sets us afloat upon a sen of uncertainty without definite landmarlks,
where the most reclless and pushing is likely to be most influential; and the
muost presumptuous, by the mere fores of assurance, may seize upon the helm
nnd boldiy steer the course aong unseendangers. But unlesaweare pre}mred
1o put the wisdom of the past behind us as foolishness, we shall never foryret
that the liberties we enjoy have been worked ont for us through a succession

of ages, by keeping the old landmarks steadily in view, and by holding firmly -

1o the teachings of expericnce. We bave no warrant in history for an sssump-
tion that by a different rond we shiould have reached the snme advanced and
cnviable posilion,

Especially should every insiduous change which threatens to crecp in by
usurpation of authority bé met atthe threshold and sturdily resisted. Any such
change will awe ita accomplishment either to general ignoranco among the
peoplae regarding the fundamental principles of goverunient, or to general in-
difference.

Mr. Speaker, the principles so eloguently enuneciated by the dis-
tlinguished jurist of Michigan are the principles which should gunide us
in the consideration of the present proposed legislation. It is to be
remembered that we are not proposing in this bill o change of the or-
ganie law.  Whenever a constitutional amendment is submitted to the
consideration of Cougress, then there need be no bounds, no limitation
to the scope of our propositions; but when legislation is proposed by
statute, care must be taken that in every respect the fundamental

requirements of the written Constitution are strictly and rigidly ob-
served.

This bill proposes to adopt a certain method, by which the danger of
confusion in the connting of the electoral vote shallbe avoided. Regard
must be had in its consideration to the different stages by which the
clection of a President and a Vice-President are consummated, In the
first place there is the appointment of eleciors; that is one stage. In
the second place there is the casting of the vote by electors and its cer-
tification; that is anotherstage, And thirdly there is the aggregation
of that vote, and the declaration of its final result in the presence of
the two Houses of Congress,

Now take these steps. The appointing power of the electors is ex-
clusively in the States, and the Constitution provides each State shall
appoint, in sach manner ag its legislature may direct, such and such
electors. Everything in rclation 10 that appointment, the manner of
its being made, any disputes that may arise upon it, everything in con-
nection with its determination from first to last, is under the jurisdie-
tion of the States, and underthecontrol of the State legislatures, Con-
gress has no right to trespass upon that field at all. The next step is
when the votes are cast by the electors. It will be borne in mind that
these electors are Stateofficers; they are appointed by tho State, and in
cases where they draw pay, they are paid by the State. They give their
votes upon the soil of the State; they constitute a State electoral col-
lege; and while they are discharging & duty under the Constitution of
the United States they are just as much State officers in the discharge
of that duty, as the governor of the State is when he certifies their elec-
tion under the great seal of the State. TEverything, therefore, con-
nected with the casting of that vote, everything connected with the ob-
servance of constitutional provisions, if you please, in connection with
the casting of that vote, is under State jurisdiction and State authority.

Then we conte, Mr. Speaker, to the third stage—thatis, the connting
of the vote in the presence of both Houses of Congress, Congress hasno
legislative power conferred expressly or indirectly in the Constitution
exceptin connection with what isdonein the presence of the two Houses of
Congress on the day of the electoral count, Asamatter of course under
Article IV, section 1, of the Constitution, Congress has the right toreg-
ulate by law the manner ard form in which any State shall certify its
oflicial public acts, itsofficial public records,and any of the proceedings of
itsgovernment. Thatis one of the powers vested in Congress, and it has
therightto prescribe in what manner the action of the State in this, as
in everythingelse, shall be transmitted ; butas to anything behind that,
a careful search will reveal no part of the Constitution where jurisdic-
tion is given Congress to go behind that certification, and to go further
than the recognition of eredentials,

It is frue there is a clause which says that Congress has the right to
pass all laws necessary to carry out certain powers; but those powers
are defined. It has the power to carry out its own express grants of
power. It has the right to pass laws concerning any act of the Fed-
eral Government; but he election of a President is not an act of the
Federal Government, but is the action of the State Government. It has
the right to pass laws concerning what any Federal officer shall do or
what any Federal department shall do; but there its power is ex-
hausted.  So that Congress has no power in relation to the electoral
vote except to count, in the sense of ennmeration.

Now let us consider, Mr. Speaker, in what ways a2 State communicates
with the General Government. I can reeall but three instances—cer-
tainly there are only three current instances—where a State communi-
cates with the Federal Government, Thoseare where it certifies the elec-
tion of a member of the House to the House; where it certifies the election
ofa memberof the Senate to the Senate; and where itcertifies to the two
Houses of Congress assembled for the purpoese of counting the electoral
vote, the appointment of the electors and their return of the vote cast by
them. Theseare the three instances, and I wish to call the attention of
this House to a marked difference which exists between the former two
and the third. Tn all these cases each House should accept implicitly,
in the primary event, the prima facie case as presented by the State; and
the member-elect of the Senate or of the House of Representatives, as the
case may be, when he presents the great seal of the State certifying that
he is elected to the office of Senator or Representative, is seated on that
prima facie case.  The House or the Senate accepts it and seats him,

Never mind whether behind it all his opponent may be in fact the
lawful member. That certificate seats him’ prima facie, and he votes
and talkes part in all the deliberations of the body, and represents tho
district or State from which he is accredited until the ease is decided,
But the Constitntion provides as to these two eases that each House of
Congress shall be the judgeof the election and qualifications of itsown
members. There you find judicial power of a certain kind expressly
granted to the two Houses of Congress, making an exeeption to tha
gencral provision which confines, judicial power to the Supreme Court
and the subordinate Federal courts, Each House shall bethe judge of
the election and the qualification of its own members.

Now, Mr. Speaker, wa come to the third, the certification by » State
of its electoral vote, of the names of its electors and the result of their
action. That comes certified under the great seal of the State, and
again, in that case, it is the duty of the two Houses to do what they do
in the other cases where there i a grant of judicial power; it is their
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duty to accept the prima facic case presented, and I deny the cxistence
of any authority in one Honse, or in both Houses of Congress combined,
to set aside that prima fucie case when it is certified and presented in
regular form and manner. Why, Mr. Speaker, in that case there is
no grant of judicial power as there is in the other eases, yeteven inthe
case where there is a grant of judieial power the two Honzes of Con-
gress do recognize the prima fucic case.

I contend, therefore, that the same analogy prevails in regard to the
clectoral count; that the prime facic case has to be recognized, and that,
so far as that count is concerned, is final, beeanse the Constitution hns
not given to Congress in that case the same judicial power of revision
which it has conferred upon each House in regard to the election and
qualification of its own members. ‘The case of the electoral connt is
therefore a distinct case, and with the reception and count of the prima
Jacie return the power of Congress is exhansted. That was the idea
which actuated the fonnders of the Constitution.

It will be remembered that at first it was proposed that the Naiional
Executive should be elected by the National Legislature, but, after dis-
cussion and deliberation, that power was withheld from the Natiomal
Legislature and was reposed in the several States, as is seen in the em-
phatic provision that each State shall appoint its own electors. The
change was well considered, and its design was to remove the execn-
tive department of the Government as far as possible from the danger
of being the creature of the legislutive departmeut.

The idea was that the President must go into office withont being
under any obligation of any sort to the National Legislature, and the
framers of the Constitution went so far as to provide even that a mem-
ber of Congress should not be an elector—that to be a member of either
House of Congress should be a disqualification. And even when they
came to the case where, by failure of election by the States, they were
called upon to provide ex necessitate that there should be somne mode of
electing a President, so jealous were the fathers of reposing this power in
Congress that they divided it into two parts, giving to one Honsc the
power of electing the President and to the other the power of elect-
ing the Vice-President; thus providing that in no instance should the
Houses of Congress be consentancously and actively concerned in deter-
mining the question of who should be President and Vice-President of
the United States.

The provision adopted was that one-half ot Congress, acting inde-
pendently, should choose one of those officers, and that the other half
of Congress, also acting independently, shonld choose the other. That
provision, I say, shows the jealousy with which this power was kept
from Congress. Not only did the fathers provide that neither of the
Houses of Congress should vote for both these officers, but they pro-
vided that when either House voted for one of them, its vote should be
confined to individuals for wliom the States had already voted. They
were tied down to a choice between persons who had already been desig-
nated by the States,

Now, there are two other constitutional provisions, in relation to the
electoral vote, granting powers to Congress. One is that Congress muy
determine the time of choosing the electors; the other is that Congress
has the right to fix a day, which shall be the same all over the country,
in which the electors shall cast their votes. I eall the attention of the
House to the difference in expression in these two cases. The pro-
vision is that Congress shall name the time of choosing the electors,
and that it may also determine the Jey on which they shall cast their
votes, which shall be the same thronghout the country,

Members will @onbtlesa recollect that nnder that provision, the early
legislation as to the time provided that the States should choose the
electors within thirty-four daysof 4 certain date, fixing no day for the
choice, but fixing the time within which the choice should be made,
thus recognizing the power and the diseretion of the States in that re-
gard, The requirement that aday certain should be fixed for the cast-
ing of the vote is, by implication, the termination of the power of the
State as to appointment of electors, If the vote mnst be cast on the
same day throughout the United States, then it follows as & neeessary
consequence that unless the appointee, the elector, has been chosen by
that day, he can not cast his vote, and the votc of the State is lost.

Just thie same, Mr. Speaker, as in the election of any of us, if o man
who is a voter does not go to the polls on clection day and within the
hours fixed by law and cast his vote, the vote is lost, and it makes no
difference whether Lie was sick, or whether he wns prevented from east-
ing his vote by some neeessity, or mischance, or design, or whether
his vote might have changed the complexion of the election; hisvote is
lost if bis right to vote is not excrciscd on the day designated.

Consequently, Mr. Speaker, I woulkl submit, this being the excreise
of & State power, thatup tothe day of clection, the day when the clect-
ors are to east their votes, the State poweras to appointment can not he
interfered with in any manner, shape, or form by the Congress of the
United States, or by any other power.  Upto that time the State stands
fortified by the privilege granted in the Constitntion, The fact that
the day is to be designated by Congress, and is to be the same throngh-
ount the United States, of course limits the time when the appointing
power can be exercised.

Now, if thers is any fraud or any neglect of duty, if there is any hia-
tus, any unforeseen occurrence whereby the vote of a State is likely to

be lost by reason of conflict, we contend that the State should have the
full period up to the time of the casting of the electoral vote in order
to repair that difficulty, to make that determination, to save her vote.
As I have already shown, the State has complete control of the matter.
It is a field into which Congress has no right to enler. That being the
case, the State should have until that time to repair any disaster which
may interfere with or interrnpt the casting of hier vote Ly the proper
elcetors,

Now we come to the opening of the certifieates as Jaild before the
two Houses of Congress by the DPresident of the Senate on the day
when the clectoral vote is declaved. The President of the Senate i
to open all the certificates. If it had been intended that the Presi-
dent of the Senate should count all the voles embraced in those cer-
tificates, how easy it wonld have been to have so finmed the words of
the Constitution. The language of the instroment is—

The President of the Sennte shall, in the presence of the Senate and House of
Representatives, open all the certiticates —

It dees not go on to say, “‘and shall count the votes,”” hul—
And the votes shall then be eounted.

Tt has been a gquestion ever since that amendment was adopted, by
whom the votes shall he counted; some (though very few) contending
that the President of the Senate should count; others contending that
the two Houses have the power to make the count; others contending
that the House of Representatives hag the power to make the count as
to the Presidency, because it mnst elect the President, in the case of
the failnre of an election by the vote of the States, and that the Scnate
has, for an analogous reason, the same power with refercace to the
Vice-Presidency.

I submit, Mr. Speaker, that the Constitution not having named by
whotn the conntis to be made, it is competent for Congress, by statuteor
by joint agrecment, joint resolution, or joing rule, to name individuals
to exercise the duty of making the count. I sabmit that Congress has
thispower under its general legislative authority to passall laws tocarry
into effect any of the functions of the Government; because at that
stage the vote has come into the possession of the Federal Government
from the State government; the State government has certified the re-
sult of the election under the seal of the State and sent ithere. The vote
is in the hands of the Federal Government, and Congress has authority
to provide for the count.

Buat what is that count? Mr, Speaker, that connt is simply an enu-
meration. It has been said that it mnst embrace two features; that
you must have an ascertainment of what are votes before you can
count them, and that, therefore, the count must embrace both aseer-
tainment and enumeration.  Upon this propoesition has been built up
an argument claiming for Congress judicial power to go back and decide
questions onliheir merits as to transactions within the State by State
officers.

‘Why, Mr. Speaker, of conurse there must be ascertainment in a cer-
tain sense before there can Le connting; but it is the Lind of ascer-
tainment that the clerk of a court or a registering officer cxercises
when lie reads the decree of the court, in order to record it. It is the
kind of ascertainment whicl a sheriff exercises when he reads an exe-
cution in his hand, in order to find how many dollars he is to levy on
the property of the judgment-debtor. That is the kind of ascertain-
ment. It is not the exereise of 2 judicial function; and this power of
ascertainment no more aunthorizes Congress, or its appointees, the
tellers, to go hehind the certification of the vote than the clerk of o
court would be authorized to go behind the decree of the court, in
order to correct it, or o sherilf to alter the figures of the amount which
he is commanded to collect in his execntion, .

The count is a ministerial act, not & judicial act. We should be on
our guard, therefore, BIr. Speaker, in any system of legislation, agninst
usurpation, against an undue extension of the powers of Congress.  The
spirit of this act, its avowed policy, as expressed by its anthors, is in
accord mainly with the views I have advanced. Tusome few details it
scems to a portion of the committee, some seven of us, that the line is
not as well guarded and defended as it might be, and therefore we have
submitted some amendments in that respect.

Not only should we hesitate to extend our powers in this regard be-
yond the proper limits beeanse it is the spirit of the Constitntion, but
1t is the spirit of the times. The members on this fleor will remember
that in the early history of this country it was the common practice
for the nomination for the Presidency to be made by a Congressional
cauens, It was the usunl way, but, like the fathers, the people of the
country, jealous of vepesing any of that power in Congress, spontane-
ously adopied and put into operation a system of nominatien by pariy
convention remeved from Coungress, having delegates in the main not
nmiembers of Conaress, showing not enly $hie jealousy which the fathers
Liad of this power, but the jealousy which the people of the United
States to-day show by {heir action every four yearsin national conven-
tion—the jealonsy of establishing too much controlover the election of
the national Executive in the two Honses of Congress.

But it may be asked where is the judicial power to bo lodged as to
the determination of the right to this office. Who is to prevenst griev-
ous wrongs from being done to one party or ihe other of . the people in
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the person of itscandidate for the Presidency, if therebe no pinces where
hide-bound forms of credentials can be broken through ?

To that, Mr. Speaker, I would simply reply that it is the opinion ol
emingnt constitutional lawyers that Congress has the power to estab-
lish a judieial tribunal, or it ean confer on an existing judicial trilin-
nal jurisdiction, to try the right to the presidential ofiice as well as to
any other. Bunt above all things, in relation to the presidency, cer-
tainty is a matter of prime concern, and the country ean heticr endure
wrong for four years—as this country once has done and survived it—
than to place the power of appeal from the dictates of the Siates in a
hody like Congress, not authorized by the Constitution for that pur-
pose, and not representatives of the States in that regard.

A few words as to the differences that exist in the House committee
in relation to the amendments proposed.  As I have before said, this
hill comes from the Senate, and, in its general tenor and spirit, meets,
I think, with the unanimous approval of the Honse eommittee. So
far as I know there has been no dissenting epiniom as to the main
features of the bill and the advisability of its passage; but in one or
two matters, we submit, the spirit of the hill is carried out and ren-
dered more consistent by the adopiion of the amencdinenis submitted
by the minority. There are only two points of difference.

In reference to the use of the single word *‘lawiul,” as stated by the
chairman of the committee yesterday, the c'nn_1mittee have agreed to
adopt the views of the minority, considering the word to be unncees-
sary in the place where it is inserted, and so far as that amendment is
concerned I will not consume thetime of the House. The fivst differ-
ence between the majority and minority of the comumittee is that by
the bill as proposed by the committee certain limitations of timeare
put upen the Statcs in the exereise of the appointing power of the
clectors, and in regard to the determination by the States of any dis-
pute as to who are chosen electors, In accord with the principles I
have mentioned, seven of the committes areof the opinion that, so far
as casting the vote is concerned, the State has all the constitutional
power conferred, and that Congress ean not prescribe that n State shall
make its determination within a limited {ime prior to the day of east-
ing the vote.

When the Constitution of the United States says that the <day on
which the electoral votes shall be east shall be the snme througheut the
United States, the Constitution therehy imposes a limitation upon the
appointing power of the States. The appeintment must be made, all
determinations concerning it must be made, all disputes concerning it
must be settled, prior to that day; but Congress has no power, as is at-
tempted here, to pnt a statute of limitation other than the limitation
jmposed by the Constitution on the appointing power of the State, by
enacting thatthe determination of such question must be made six days,
or at any other period, before the voto is cast. Thatis our point of dif-
ference; and its amendment is aceomplished by the striking eus of some
six or elght words without destroying the phrascology or frame of the
bill as proposed.

The other point on wlhich the minority submit & difference of views
from the rest of their brethren of the committee is this: That where
thera are two sets of papers from the same State, coming up hefore
the two Houses of Congress and opened by the President of the Sen-
ate, both of which sets of papers purport to be returns of such State,
that in snch case that return and that ouly shall be received which has
Deen certified by the executive of the State under the seal of the
State and in accordance with its Inws, That is the position of the
minority. The majority of the committee go farther and give to the
two Houses of Congress the power to over-ride that certificate; and
from dthat conclusion of the committee, six of its members have dis-
sented.

We hold that the act of the Congress assembled for the electoral eount
is to recognize credentials, snd that when these eredentials have heen
recognized by the two Hourses ag the lawful certificates sent, officially
certified by the governor under theseal of the State, the retuins so certi-
fied shall be counted, and that thero is no proviso or ‘‘unless ' about
it, as the majority of the committer have it—'‘ unless the two Ilouses
decide not to count,’’ thus giving the two Houses the right to over-
ride that State’s aclion and deprive it of its vote, although the creden-
tial is in due form, signed by the executive of the State and under the
seal of the State. We say that to be consistent, Mr. Spealker, that re-
turn, in the case of two, 1s the one to be counted and none other, and
ihat it shall be counied, and that the two Houscs shall not interferc or
interpose to prohibit its count.

It may be said, suppose there ave Lwo persons claiming to be the Ix-
ceutive; suppose there is adnal government, that thercare two persons
claiming to hold the office of governor, two persons claiming to hold
the State seal, two impressions of the sesl which are fac-similes and
two returns which come up purporting to be the returns from the State:
What is to be done in that case?

That, Mr. Speaker, isa case I do not find provided forin this Lill. I
eo further and say that there is no way of providing absolutely for such
a case, unless you could get, instead of two bodies acting separately
to decide the question, one umpire or arbiter; because, under the
power which Congress undoubtedly possesses, and which I have con-
ceded throughont the whole of my remarks—the power of the recogui-

tion of eredentials—it mighl happen that ihe Senate would recognize
one set of eredentinls and the l{ousc the other set of eredentials; and
then, of course, that vote would have to be thrown out, becanse there
is no arbiter to decide which are the proper credentials. That ease, I
say, is not provided for here, cither by the majority of the committes
in the Bill, or in the nmendments proposed, or by the minority report;
and I submit that it is impossible to provide for it unless you Liave, as
1 say, a single power, a nnit, to dceide. You can not determine the
question by having two hoedics te decide it, beeanse they may take
opposite positions.

M, Speaker, I have nof diwelb upon the features of this bill, becanse
T suppose they are familine to 1he members of the Ifeuse. I have
dwelt npon the principles which seem to underlie the bill, and submit
that in the amendments offered by the minority these principles are
consistently preserved, and the bill made complete and symmetrieal
in all its parts.

I will ask to reserve the remainder of my time.

The SPEAKER pro fempore (Mr. MCCREARY in the ehair). The
eentleman from South Cavoling has twelve minuies of his time re-
maining.

Ar. COODPER.  BIr Speaker, I do not propose to oceupy the timeor
to delay the action of this House by any general discussion of this bill.
I agree with all the committee that ihe condition of aflairs, the defects
in the present law, the perils through which we have passed by reason
of these defects, and the possible recurrcnce of such perils, require that
the legislative department of the Government shail make such pro-
visions as shall obviate such dangers, correct these defects, and protect
us from snch perils in fature. I therefore agree that a Dill should be
passed of the general character and containing the general features pro-
posed by the pending bill,

I have agreed with the majority of the committee in the amend-
ments which they propose for the purpose of protecting and guaran-
teeing the States and the nation from auny peril by the invasion of
their rights by the Senate and the ITouse of Hepresentatives in the
connting of the electoral vote.

But I can not agree with the amendments proposed by the minoxity,
aud I desire simply to give a few reasons why, believing as I do that
the amendments proposed by the majority go to the ntmost verge of
wisdlom, prudence, and safety in the dircetion which I have indicated;
they can not go further in thatline as requested by the minerity of the
committee.

Objection is made by ilie minorily to the provision that the differ-
ences, the claims betweon the contending electors of the respective
States, should be settled within the State where such contest is made
by laws chacted prior to the day when that contest is to he decided.
They object first to the phrase * enacted prior fo the day.” It seems
to me, Mr. Speaker, manifest that these contests, these disputes he-
tween rival clectors, between persons claiming to have been appointed
clectors, shionld be settled under a law made prior to the dny whensuch
contests are to be decided,

In my judgment it would be wise if it could be provided that these
contests should be decided under and by virtue of laws made prior to
the exigency under which they arose, made prior to the existenco of
the particular contest to be decided. That it would be unwise to per-
mit o lesislature to assemble and.-permit the dominant party, in view
of the very existing affairs, in view of the peenliar phases of the contest
whichis being made, toenactlawsgoverningand deciding that eontest—
possibly with a view of having it decided in accordanee with their wishes
rather than with the expressed wish of the people or with justice andl
theright. I think ihat it would b wise if the contest should be made
in the face of existing law rather than thab the law should he made in
the face of the existing contest. Therefore, I would prefer that the in-
terval should be further extended rather than that it should be abso-
lutely destroyed as the minority proposes. Ido notbelieve thata leg-
islature should be permitted to mect concurrently with the contesting
electors and provide a method of deciding the contest at the time the
contest is proceeding. To what anarchy, to what confusion, to whal
riot, if you please, Mr. Speaker, might such @ course of procedure
lead!

It scems to me manifest that this law, under which this question is
to be solved asto which of two sets of claiming electors ave to be rec-
ognized, ought to be an enactment existing prior to the day they are
to assewble; and if prior, then certainly it should be enacted for a
reasonable time prior. And who will say that sixdays isnoba reason-
able time? Who can say that the limit of & week i3 too long an in-
terval in whicl those who are io decide these disputes are to study
the law, examine its provisions, and ascertain ils eflect upon the pend-
ingcontest?  How could any eourt, how couldany tribunalintelligently
solve the claims of parties under o law which i3 made concurrcut, to
the very moment perhaps, with the trouble whichk they are to setile
under the law?

Therefore I do not agree with the minorily of the committee, that
this bill should be so amended as to strile oab the provision ibat the
Taw should exist priot to the time of mecting. And if we have a right
to say it shall be an existing lnw when they meet, we have a right to
say how long it shall be existing. If we have n right to say it shalibe
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gix hours or six minutes prior, we have o right to say it shall have been
enaeted six days prior.

Agaip, and- especiaily, 16 is insisted lLere by the minority that the
oflice, the power and duty of the Senate and House of Represcntatives
j3 merely and purely clerieal; that they have no power, o diseretion,
no right here to adjudicate upon anything whatever. I do not and
enn 1ot 50 understand the provisions of the Constitution concerning
the counting of the electoral vote by the Senate and House. Are we
to suppose that our wise and unostentatious fathers, who made the Con-
stitution, and who abeve all men despised pomp and ecircumstance,
provided for mere show thabt the Scnate, the concentrated wisdom,
learning, and statesmanship of the legislative department of the great
Republie, is to vacate its seats, each single Senatler rising in his place,
donning the Senatorial toga, and forming an imposing procession with
the esecond officer of the Republic at their head, leave the Senate Cham-
ber silent, empty, and deserted as a newly madesepulcher, march over
here with measared step while we, the representatives of the people,
receive them standing with uncovercd heads—they to sib at the right
hand of the presiding Vice-President while we crowd to the left, and
finally all to remain sitting, and only sitting, in owl-like, solemn, life-
Jess silence, until a couple of gentlemen solve a small sum in addi-
tion which any average ten-year old school boy could perform just as
eorrectly and just as satisfactorily ingide of thirty minutes any day of
the week, and then all rise up and the Benators return in the same
mouarnful, solemn, and imposing manner jn which they eame? 8ir,
the foolish formality, the solemn silliness of such a proceeding, it does
geem to me, could haveno other office and produce no other effect than
1o excite the merriment of the street Arabs who would congregate in
the corridors and the galleries to witness the performance.

And in case there should be ohjection made teany return, under the
very provisions of this bill which this minority propose the grave and
roverend Senators must Tise, fold their parments around them, shake
off temporarily the polluting dust of this Chamber, and depart—go
over to their Senate Chamber, and the objections are there tobe stated;
the Senators then, being utterly helpless to decide any objections, re-
turn here and sit down again.  Thus the ceremony proceeds. I under-
take to say, sir, that it is absurd to suppose that our fathers contem-
plated any such dumb show. They meant that this solemn transaetion
should mean something.

They meant that this assembling of the two Honses, which has the
effect of stopping the wheels of legislation, of suspending all other action
upon the part of the legistative department of the Republic—the Sena-
tors and the Representatives being gathered togsther for this special
purpose, the Vice-President presidingover the joint assembly, while the
eyesof the nation are directed to if, awaiting the decision—our fathers
intended, I say, that this solemn proceeding ghould mean something
more than a gathering of the two Houses simply to sit by and ascer-
tain that, 185 being subtracted from 210, there would De n, certain 25
remainder. :

What are we required to do in such a case? Why did the Consti-
tution thus require that all legislative proceedings should be sus-
pended? Why did it require this solemnn formality, with all this
solemn circumstance and pomp? Why, unless they did understand
that the joing legislative tribunals of the Republie, the four hundred
men representing the States, and the people of the States, bad a duty
imposed upon them, the discharge of which wounld be of some value
and some significance. What is that duty? 1% is not, I grant you,
to reject the vote of a State, and nobody claims that the Senate and
the House have the right to say that the vote of any State shall be
rejected. Bmt they have a right, and, as I understand the matter, it
ig their duty, to ascertain whether a Rtate has voted or mot, and ascer-
tain whether the vote that has been deposited under the forms of law,
+with the proper officer, is in fact the lawful vote of a State.

It is, as has been aiready said, a question of identity, and these two
assembled bodies, the Senate and the House of Representatives, have
the right, and have the duty imposed upon them, to see to it that
the votes counted are in fact the votes of the States. 8ir, if there bano
power in these concurrently acting bodies to decide such questions,
then, as has been admitted by the distinguished gentleman who has
just presented the views of the minority, those questions, if they arise,
as they may, will necessarily go unadjudicated, and we shall be re-
mitted to chaos, and to what always follows chaos in such cases, the
arbitrament of the sword,

Sir, it is within the recollection of living men, members of this
House, that upon at least two oceasions there bave been in each of two
States of the Republic two acting-governors, each claiming to he duly
¢lected by the people, each surrounding and environing himself with
all the paraphernalia of gubernatorial anthority, each having in his
possession and using the great seal of the State, each sending out proc-
Jamations, aed, in the case of the electoral connt, each would no
doubt have been found sending down to this Capitol, under the great
seal of the State, and under his signature as governor, o certificate
that certain men had been legally chosen and qualified as electors of
the State.

What are wo to do in such a ease? My friend says that we can do
nothing., I answer that, under the provisions of this bill, as it is pro-

posed to be amended by the majority of the committce, the House may
inquire into the anthenticity of the certilicates, and may say, if they
can, which one of the certificates sent here is true and correct; and if
they can not do that, may reject them both, and gettle the guestion in
that way.

Mr. DIBBLE.
question ?

Mr. COOPER. Certainly.

Mr. DIBBLE. Does not the majority report provide that the two
Houses can not decide that guestion unléss they both agree, and agrec
to throw out?

Mr. COOPER. Exactly so. That is one of the chief provisions
against an inivasion of the rights of the States.

Mr. DIBBLE. They are to agree to throw out, and nothing else.

Mr, COOPER. Yes; the majority of the committee in their recom-
mendations go; Isay, to the utmost verge of safety in providing against
any possible invasion of the right of a State, for they agree that, whero
there is but one certificate from u State, no matter whether every single
mentber of each House considering it may believe, or majk know, that
not one of the men named in that certificate has heen duly elected,
yeb they shall have no right to throw it out, but it must be counted.
Therefore, 1 think that this bill does not go far enough. There are
contingencies for which it does not provide. It does not provide, for
instance, for the case in which a State certifies that a member of Con-
gress, or analien, or a foreigner, or seme other disqualified person, has
been chosen as an elector. The only objection I have to the bill, there-
fore, is in a very different line from that of my distinguished friend
from South Carolina [ Mr, DInBLE] who thinks it goes too far in giving
power to the Senate and Honse.

But this bill does provide that where there purport to come from &
State more returns than one, where there are conflicting returns, as
there might be in the case I have suggested—where two sets of
returns come here both regular upon their face, both (as might happen
in the contingeney to which I have referred) duly cextified by the
governor of the State, we may examine into them; but if the House
and the Senate can not ascertain which are the votes of the lawfully
chosen electors, in that contingency, under the provisions of the bill,
and in that contingency only, both returns may be rejected, “'if the
two Houses acting separately shall concurrently decide such votes not
to be the lawfnl votes of the legally appointed electors of such State,”

Mr, DIBBLE, Will my friend point out any provision of the bill
providing any mede of determining the question where there are two
returns from dual State governments, and when one House favors the
regularity of one government while the other House favors the validity
of the other government?

Mr. COOPER. I have already stated that there is no provision for
a case of that kind, And no return which appears upon its face to be
Jawful can be rejected, except by the concurrent action of both the
Senate and the House, such action being taken separately. The only
possible contingency in which, ander the bill, any return can be rejected
is when the Honse and the Senate, acting separately, both agree that
the return does not represent the lawful votes of the legally qualified
electors of the State, As I said, I might complain, and I do in fact
feel that this bill does not go far enough in that line; but I certainly
search in vain for reasons for complaint that it has gone too far.

Mr. DIBBLE. My friend will permit me to say that I read the ma-
jority report to be ihis: The return lawially certified by the legal
exccntive, in accordance with the laws of the State,shall be ceunted
unless the two Houses throw it -out. Now, theminority of the com-
mittee maintain that if s return is the Jawful return it should be
connted, and that nobody should be authorized to throw it out.

Mr. COOPER, There is no doubt about the language of the bill,
and no oceasion for any dispute as to what its provisions mean., The
Dill speaks for itself, and says that—

Those votes, and those only, shall be ecounted which were east by electors

whose appointment shail have been duly certified under the seal of the State,

by the executive thereof, in accordance with the laws of the State, unless the

two Houses, acting separately, shall concurrently decide——

Pecide what? Notihat the votes shall be thrown out, not that there
has been some informality, not that the return is irregular; far more
than 1his is required to authorize even tie Senate and the House, act-
ing separately, to concurrently reject avote. Nobody undertakes to re-
jeet the lawfual vote of any State, but the bill provides tihat these re-
turns shall be counted

Will my fiiend from Ohio [Mr. CooTER] permit a

Unless the two Houses, acting separately, shall eonecurrently decide such votey
not to be the lawlu! votes of the legally appointed electors ol guch State.

Who will say that when there are conflicting returdy, a return shouald
be received when the Senate and the House, separately acting, shall
eoncurrently sgree that that return does not represent votes Jawfully
east by the legally-appointed clectors of the State? And this is what
the gentleman from South Carolicn iz making such a fuss about, as I
uanderstand. On this point there seems to be & squeamish sentiment-
ality of very nnhealthy growth. )

Mr. DIBBLE. My friend will permit me to say that the “fuss’" 1
am making is just this: that the two Houscs
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Mr. COOPER. I Deg my friend’s pardon. He and I together will
make a speech which will read very incongruously, I fear.

Mr. DIBBLE. I will not interrupt the gentleman further.

Mr. COOPER. I am not complaining.

Mr. DIBBLE. I will not interrupt the gentleman.

Mr. COOPER., Mr. Speaker, on belalf of the majority of the com-
mittee I insist that the provisions of this bill are wise, I heg the
House to remember that it is only in the case of twvo returns thad any
Teturn can be tejected. I desire to repeat that, although the two
Houses, acting separately, shonld concurrently agree that a return was
not the Tetnrn of the votes legally cast by the lawfully-appointed elee-
tors of the State, still there would Le no right to ignore that return
and those votes if there were no conflicting return from the State, In
other wordsg, if the authorities of the State have nob themselves chal-
lenged the correctness of n return, we are no to do it. But where the
authorities of & State come here and ihemselves ¢hallenge the correct-
ness of » return which is presented to us, and inveke ns fo inquire into-
its lezlity; and where the two Houses, in response to that invitation
on the part of the State, ghall, acting scparately, reach a concurrent
agreement that particnlar return does not embrace the votes legally
cast by lawfully-appointed clectors, the two Houses of Congress ought
fo have the right to say that such a Teturn shall not be used to elect
the Chief Magistrate of this Republic.

And what dire consequences are likely to follow from such a pro-
ceeding? I need not remind the House that the adjudication, the de-
termination under this provision that a certain return should not be
counted, could not elect anybody President of the Republic. Any per-
son chosen President must have the votes of a majority of the whole
electoral college, not merely a majority of the votes which are counted;
and the decision and declaration of the Senate and the House that a
particular State has made no return does not enable any one to claim
1o be elected thereby. The result of the election could only be affected
in case one candidate had, with the votes embraced in the controverted
return, a majority of the electoral college, and would not have & ma-
jority withont those votes. In that case, the election. of President
would be remitted to the determination of the Iouse of Represcnta-
tives—only that, and nothing more.

Who will complain of that? Certainly o State which places itself
tn Liis position, which has failed to observe the forms of law, failed to
preserve peace and order within its own houndaries, which hasa con-
fict in its own territory, dual governments presenting conflicting and
irreconcilable claims—a State which permits itself tG'be in that posi-
tion, and comes with that sort of representation, conld not complain if
the Senate and the House should say to it: 't You should adjudicate
ihe rights of these tribunals within your own boundaries and not send
them here and reguire us to investigate and decide them.”’

Therefore, it seems to me if there be errors in this bill, if there be
defects in it, it is notin the line of oing too far in the way of infring-
ing on any supposed rights of any of the States.  We certainly have
theright, and 16 is our duty, to say to-day that when votes are counted
they should be lawful votes, coming from lawfully constituted anthor-
ities, aud in the svay in which the State has provided.

Sir, I do not desire, as T have said, to go into the general discussion
of the merits of this bill, but simply to note objections to thebill as it
passed the Senate, and as itis proposed to be modified by amendments
of the majority of the committee, and having done so, I desire to re-
serve the residue of my time.

The SPEAKER pro tempore {Mr. MCUREARY in the chair}.
gentleman has thirty minntes of his time remaining.

Mr. EDEN. With the concurrence of the majority of the com-
mittes I desire to offer an amendment, which is as follows: After the
word U States'' inline 32, section 4, insert ‘*which shall have beenregut-
larly given by electors whose appointment has been certified to accord-
ing to section 3 of this act.” Should that amendment be adopted, the
word ‘¢ lawful,”’ which the committee propose to insert in line 3%, of
course will not be adopted.

I do not propose, Mr. Spealker, to engage in any elaborate discus-
sion of the bill before the Iowse; I am nob prepared to doso; butl
regard the measure ps o very important ouc and as one which ought
to bo passed. I think, however, the amendments proposed by the
committee silonld also be adopted. I will confine myself to the con-
sideration of the points embraced in the bill and the amendments re-
ported by the committee, so that it will he seen what the law will be if
adopted with 1those amendments. .

The bill ns it passed the Senate, in the sccond section provides that if
any State shall have established, by laws passed prior to the day fixed
" for the appointment of electors, a tribunal for the determination of
any controversy or contest concerning the appointment of all or any of
the electors ofsuch State, by judicial or other methods of procedure, and
such determination shatl have been madeat least six days before the time
fixed for the mecting of the electors, such determination shall be con-
clusive, &e.

The third section makes it ithe duty of the executive of each State, as
soon as practicable atter the conclusion of the appointment of electors,
by the final ascertainment, under and in pursnance of the laws providing

KVIII——1 ;
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for sucli ascertainment, tosend a certificate thereof, under theseal of the
State, to the Secretary of State of the United States, and to delivera like
certifieate to the electors of such State on or before the day they are re-
quired under the law to meet; aud tha elestors are to inclose and transmit
iliis certificate at the sametimesnd in the samemanneras is provided by
1aw for transmitting by such electors to the seat of Government the lists
of all persons voted for ag President and of all persons voted for as Viee-
President.

The important points in the
fourth section, which provides

Bill as passed by the Senate are in the
that objections shall be called for upon
the reading of any certificate, and when objections are made the two
Houses shall separate and ike objections ghall be submitted to eaclt
Flouse scparately for its decision; but no electoral vole or votes from
any State from which buf ene veturn has been received shall be re-
jected except by the affirmative vote of both Homses. Where more
than one return from o State shall have heen received by the Presi-
dent of the Senate,«those votes, and those only, shall be counted which
siall have been regularly given by the electors who are ghown by
the determination mentioned in section 9 of this act to have been ap-
pointed, if the determination of said section shall have been made; bub
in case there shall arise the question of which one of two or more of such
Sinte authorities determioing whab elcetors Linve heen appointed, a3
mentioned in section 2 of this act, is the lawful tribunal of such
State, the votes regularly given by those electors only of such State
shall be counted whose title as electors the two Houses, acting sepa-
rately, shall concnrrently decide is supported by the decision of such
State fo authorized by its laws; and in such case of more than one re-
{nrn from o State, if there shall have been no such determination of
the question aforesaid, then those votes only shall be counted which
the two Houses, ncting separately, shatl decide to be the lawfal votes
of the Btate.

'he chiect of the hill of the Senatc is to fix certain rales by which
the two Houses shall be governed in counling the electoral vote.

In case of but one return from a State the Benate bill allows tle
vote to be rejected by the affirmative vote of both Houses.

When there is more than one return from a State and a tribunal of
the State, according to section 2 of the bill, has determined who are
the lawfully appointed electors of the State, the votes of such electors
are to be connted withont question.

If n question arises as to which of two or more of such State au-
thorities, acting under section 2 of the bill, is the Jawful tribunal of
the State, then the vote of such electors only shall be counted as the
two Houses, acting separately, shall conenrrently decide is supported by
the decision of such State so acting under its laws.

In case of more than one return from a State, if no determination
has been made by 4 tribunal thereof as to whieh is the lawful return,
then those votes only shall be connted which the two Houses, acting
separately, shall concurrently decide to be the lawful votes of the le-
gally appeinted electors of the State.

4 will thus be seen that nnder the Senate bill there are three con-
tingencies in which the two Houses in counting the electoral yote may
refuse to count the vote of the Btate.

*he House committee has undertaken to remedy this defect by alim-
jtation of the power of the two FHouses to reject the vote of o State.
We propose to amend the bill so that where there is bat one return, Ov
paper purporting to be o return, from a State, and the vote was regu-
larly given, and the credentials of ilie electors are in due form and in
aceordance with the laws of the State, nnd properly certified by the ex-
ecitive authority thercof, the vote shall be counted.

We propose o further amendlment, that where there are two o1 more
returns from a State, and no tribunal thereof has determined who are
the legally appointed electors from the State, the votes regularly
given by electors, whose appointment shall have been duly certified
under the seal of the State by the executive thereof, in accordance
with the laws of the State, shall be counted, unless the tsvo Honses,
acting separately, shall concurrently decide such votes not to be the
lawinl votes of the legally appointed clectors of such State. Ifthe
amendments proposed by the House committee be agreed to, there will
be bub one contingency in which the vote of o State may be rejected.
That contingency is the presentation of donble returns from a State by
opposing State authorities, disagreeing in tha determination as to which
sot of electors are the legally appointed electors of the State. In that
ease 1o electoral vote of the Bfate will be connted unless the two
Houses, acting separately, shall concurrently decide that one of the
opposing scts of electors are the duly appointed clectors of the State.

In case of more than one return from a State, where no State tribunal
has determined the question as to which is the true and lawful re-
turn, the vote of those electors regularly given who bear the official
cortificate of the governor under the seal of ihe State, showing that
they were duly appointed in pursuance of the Jaws of theState, under
our amendment are to be connted unless rejected by the concurrent
vote of both Houses, acting separately. I am of opinion thot with the
adoption of the proposed amendments the Senate bill may ba safely
passed, and that ne question will remain to be determined relative to
the count of the clectoral vote; when the two ITouses meet for that
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purpose, that can not be rightfully delermined in accordance with the
terms of this bill. Under the bill ns thus nmended the States are
left not only to appoint the electors, hut to determine nlf disputes
relative to their appointment,

If no dispute &rises relative to the appointment, aod ne contasting
electors appear to demand o hearing, the bill as amended, shonld it
becoms @ aaw, absolutely requires the clectoral vote of the State to Le
counted, Ifadispnte or contest hasarisen relative to the appointment
of electors, and the proper State authorities have determined who are
the lawfully appointed electors, the bill as amended says the vote shaill
be counted. If more than one return of electoral votes is made from
o State, and no determination has been made under its laws who, of
the opposing forces, were lawfully appointed electors of the State,
the hill as amended reqnires that the vote of those electors regularly
given, who hold the certificate of the governor under the seal of the
State, showing that they were appointed according to the laws of the
State, shall he connted, unless vejected by the congurrent vote of the
two Houses, acting separately.

In the one instance only, where a question arises as to which of two
or more State authorities, acting under the second section of the bill,
and having made conflicting decisions as to lawfully appointed [elec-
tors from the State, is the concarrent action of both Houses required {o
decide as to the legally appointed eleciors from a State. In case no
decision can be reached, of course the vote of the State will be lost;
but that is an extreme case, and one not likely to arise exceptin revo-
Intionary times,

The necessity of the propoesed legislation is manifest. ilerefofore,
when the period for counting the electoral vote has ariived, merely
temporary expedients have been adopted to meet the particular emer-
gency. Inseveral instances grave questions have arisen that had to
he decided upon the spur of the moment and amid the excitement of
party contests. That all these have been adjusted peaceably is no rea-
son for leaving the law unséttled and thus inviting future contests over
questions arising upon each oceasion when the duty of counting the
electoral vote devolves on the two Houses of Congress,

In providing by law a method to insure a fair count of the electoral
vote we need exercise no doubtfuol powers. The Constitution requires
the vote to be counted. I assmme that Congress has the authority under
the Constitution to pass all Iaws necessary to earry into effect that man-
date of the Constitution. I am of opinion that thisg bill, when amended
a3 we propose, does not go beyond that necessity. Nor do I conceive
that the two Houses of Congress, when met for the purpese of connting
the vote in pursnauce of this ull, will be likely to do violence to the
will of the people as expressed under the laws of the several States in
the appointinent of electors of President and Viee-President.

The minority of the committee have made some eriticism on that pavt
of the bill which provides that if a State tribunal authorized by law
shall have determined eontests relative to the appointment of electors,
at Ieast six days before the time of their meeting, that in making the
count Congress shall be governed by that determination, The minority
of the committee nssume this to be an attempt upon the part of Con-
gress to dictate to the States the mode of appointing electors. I re-
spectfully submit that this criticism isnot just. The Statesareentively
{ree under the Constitution to adopt the mode of appointment of elec-
tors that the legislatures thereof may preseribe. This bill only pro-
vides that if the States shall have settled all controversies relative to
the appointment of electors, within n given time before the meeting of
the electors and by a tribunal of its own seclection, the votes of the
clectors thus appoeinted and regularly given shall be counted.

If any State neglects fo use the means within its power to identify
who are its legally appointed electors, the two Houses of Congress,
when in joint meeting to count the electoral vote, are to resort to other
provisions of the bill to determine who are the legally appointed elect-
ors of the State. The bill contemplates no exclusion of electoral votes
from the count becanse of the failure of a State to settle dispntes asto
the lawful vote of theState. While I donot mean to say that this bill,
with our propesed amendments thereto, is perfect, I do helieve it isa
yery great improvement upon the law as it now stands upon the sub-
ject of counting the electoral vote. Every gquestion that can be prop-
erly setiled prior to the mecting of the two Houses to make the count
is settled by this bill, leaving the Senate and the House to pass upon
oljections that may be made pending the count under the provisions
of the bill. It seems to me that the passage of this bill will insure a
fair and orderly count of the electoral vote, and relieve the country of
the anxiety heretofore felt when disputes over double returns were left
to be decided by the two Houses wvithout any settled rnles to govern
them.

I reserve the balance of my time.

The SPEAKER profempore.  The gentleman has forty minutes of
his time remaining.

Mr. ADAMS, of Illinois. The geuntleman from New York [Mr.
Barer] agreed, as I understood, to speak before me. If he is ready
I will yield to him.

Mr. SPRINGELR. The pgentleman from New York {Mr. BAXER]
has retired from the Hall, and will not be here again this afterncon.

Mr. ADAMS, of Tlinois, As the gentleman Irom New York [Mr

Baker]is absent Iwill now, Mr. Speaker, if permitted, tale the floor
in my own right, although I do not expect to occupy on entire hour,
The question involved in the Lill beforo usis of sneh importance that it
is hardly possible for any one who undertakes its discussion to refrain
from going over the whole subjeet of the electoral count. "I glinll
not pursue that course. I think the demand for some legislation
on this subject is so strong that if any bill reasonably good is pre-
ented we ought to adopt it without captious eriticism; and when a
bill has come from the Senatc, and certain definite amendments are
proposed by the House, I, for one, propose to confine myself to the
diseussion of those points in which there is a difference between the
Senate and the committec of tha House, and those points in which the
committee of the Hounse is itself divided.

There was an amendment proposed by the committee, which, I un-
derstand, is practically abandoned, for the insertion of the word ‘‘law-
ful’’ Defore the word ‘‘returns’ in one of the paragraplis of this bill.
Am T correct, I ask my colleague.

Mr. EDEN., 8o I understand. .

Mr. ADAMS, of Illinvis. Then I shall not consume any time in
gpeaking of that amendment. L

The principal amendment proposed by the House committee is in
striking out the words ** except by the conecurrent vote of both Honses.™
This will be found on page 5 of the printed bill, in section 4, in lines
38 and 39. The case provided for by that part of the scction isex-
pressed in these words:

And no electoral vote or votes from any State from which but one lawful re-
turn has been received shall be rejected, exeept by the afirmative votes of both
Houses.

That was the bill as it came from the Scaate.

Mr. CALDWELL. With the exception of the word "*lawiul.”” .

Mr. ADAMS, of Illinois, 'With the exception of the word *f lawful,”’
which, as I have said, I understand hag been abandoned.

The House, by striking out the words “*except by the affirmative
voles of both Honses,”” makes the presumption in favor of a single re-
turn a conclnsive presumption, and the main object of my addressing
the ITouse at this time is to indicate my opinion thaf, whether that is
wise or not, it is not a valid exercise of the constitutional power of this
House. *

Mr. TDEN. Will my colleague allow e to interrupt him a mo-
ment to ecall his attention to the fact that the amendment which ¥
have seut up and had read, and which I shall offer at the proper
time, is intended to take the place of that word ““Jawfal,’” and prob-
ably it may remedy the objeetion my colleague has to that part of
the bill ?

Mr. ADAMS, of Illinois. I lhave observed as nearly as I could the
reading of the amendment of my ceolleague, and may have occasion to
consider it in the course of my remarks hereafter.

My theory is that the Constitution in declaring that the President of
the Senateshall open the certificates in the presence of the two Houses,
and the vofes shallthen be counted, must of necessity mean one of two
things: it must mean either that the President of the Scenate himsell
does the connting, or else it must mean that the counting is done by
the two Houses of Congress.

Whatever may have been theidea of the framers of the Constitution—
in fact, however difficult it may have been to them to coneeive of the
questions that have arisen'at a later day—the discussions which took
place in Congress and out of Congress from within ten yenzs of theadop-
tion of the Constitution to the present time have, in my judgment,
rendered untenable now the theory that the President of the Senate
shall count the votes; and therefore my theory is that the two Houses
of Congress, acting each in its own individual capacity, cach voting hy
itself, have absolate control of the entire subject,

Whenever the two Housesof Congress ngree thata certain alleged return
is the legal vote of a State, their determination that that alleged return is
the legal return is the counting of the vote of that State within the
meaning of the Constitniion; and whenever the two Ilonses of Congress
agree that o certain alleged return doesnof represent the legal vote of the
State, their concurrent determination that that alleged return isnot the
legal vote of the State is equivalent to a refusal to count the vote of
that State within the meaning of the Constituntion; henee, my judgment
is that the entire scope of our power to legislate on this matter must
be confined to the third contingency, namely, the case in which the two
Houses of Congress meither concurrently vote “ yea’’ upon the prop-
osition nor concurrently vote ‘‘nay’ upon it, but differ in opinion,
and one decides one way and the other the other. * The power of Congress
tointervene in such a ease arises, in my judgment, oujof the necessity
of the case, and the excrcise of our legislative power to meet the cou-
tingency must be considered now to be in accordance with the meaning
of the Constitution. .

Thereareseveral causes, Mr. Speaker, why it must be determined that
an alleged vote of a State is not the real vote of the State.

In the first place the persons claiming to be electors may not have
been voted for by the people of their State according to the provisions
of the Constitntion nnd the laws enacted by the State. .

In the second place the persons assuming to have been’ elected as
clectors may have heen ineligible to that office.

.
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In the third place, admiiting that they were eligible and were duly
elacted, yet when they met to cast the electoral votes it may be that
they did not cast them in accordance with the Constitntion and the
laws; ond fourthly, if in all their acts they compled with the Consti-
totion and the law, and they are eligible to act as electors, and have
Deen duly voted for as such at the polls, yet the persons for whom they
vote may not have been eligible to the office to which they assumed to
clect them; and, in my jndgment, notwithstanding the changes ihat
have come over the character of Presidential electiors in this country,
these ebjeetions 1o the validity of an slleged electoral vote stand in
fall force to-day, and will so stand until the Constitution has been
amended.

1 am aware that some of these cases of invalidity are not so impor-
tant in our minds as they were in the minds of the finmers of the Con-
stitution. Tousit may make little difference whether a person chosen
as an elector is o Senator or Representative or person holding an office
of profit and trust under the Government. To us it may appear to
make little difference whether the electors vote by bailot as the law
requires or not; or whether they cast their votes upon the day appointed
by law or not.

To us, aceustomed to the choice of a presidential eandidate by the
convention of a political party, it may appearof less importance than
it appeared to onr fathers that the Presidént elected shonld be a native-
born citizen, or over thirty-five years of age. Yet all these provisions
are still the provisions of the Constitution, and in my judgment it is
not our duty to disregard them; it is our duty to observe them until
in the wisdom of Congress and of the people it shall have been de-
termined that the Constitution shall be changed.

The reason why I refer to these different causes of invalidity is
that, if the amendment proposed by the House committeeis adopted, the
only means which we have or can have for enforcing these provisions of
the Constitution will have heen done away forever. I Lknow that
when the two Houses of Congress meet here to count the electoral vote,
the main question present to their minds and present to the minds of
the people is the question which Presidential candidate the people ap-
pear to have preferred. And yet, so long as these provisions regarding
the eligibility of electors, regarding the eligibilily of a Presidential
candidate, regarding the form and manner in which the electoral vote
shall be cast, remain as portions of the Constitution, it is not only our
bounden duty to observe and abide by them, but it is also the bounden
duty of those two Houses of Congress, who have a duty imposed on them
which is not imposed on us in passing upon this bill, the duty, nawely,
of gitting here in joint convention and deciding wpon the electoral vote
submitted to them by the President of {he Senate.

But, Mr. Speaker, the main objection I have to the amendment pro-
posed by the Honse committee, namely, the proposed strikingout of the
words ‘‘ except by the affirmative vote of the two Hoiises,”’ the effect
of which would be that a single return would have a conclusive pre-
sumption of validity in its favor—the main ebjection which I have to
that provision is that I believe it possesses no legal and constitntional
validity whatever, Hotwever wise it may seem 1o us, in attempting to
legislate on this subject, that o single return shall be conclusively vre-
sumed to be valid, the real question will arise whep the two Houscs
meet here to pass upon the electoral votes in the next Presidential elec-
tion; and those Houses, in my judgment, when they meet here to dis-
charge a duty which is expressly imposed upon them by the Constitn-
tion, will not be bound by the action of the Senate and House of the
Forty-ninth Congress and the President, when he signs this bill, if it
shall pass. It is their duty, conferred on them by the Constitution, to
count the votes. If for any reasou whatever a single return shall ap-
pear to both Houses of Congress to be an invalid return they have the
right so todetermine; and if they do so determineg, that vote will not he
counted, however many statutes we may pass like this,

It has often been asked what the operation of counting the electoral
voteconsistsin, The President of the Senate sitsinthat chair aond opens
certain papers. The members of the Houses know not what they are.
Ile submits them to the Houses as papers purporting to be electoral
votes. That they purport to be electoral votes does not prove that they
are such, That lie opens and submits them to the two Houses does
not constitute a counting of the votes. The action of the tellers at
the desk in regard to the papers placed in their hands does not, I think,
constitnte the counting of the etectoral votes.

The tellers are but the eyes, the ears, and the hands of the l{ouses,
their mere ministerial agents, and the votes are not counted until the
two Houses of Congress hinve in some way acted unpon them, It will
be observed that provision is made in this very bill for an ohjection
even in the case under consideration; provision is made for an objec-
tion even in the case of a single return; and under the provisions of
this bill any member of this House and one Senator have the righit o
make a written objection, and if they do make that written ohjection,
then, by the termsof this bill, the Honses must separate and must vote
upon that question one way or the other,

_When the tellers go on counting the electoral vole, and nothing is
said,ibis the concurrent acquiescence of the two Houses. The concur-
rent acquiescence of the two Houses amounts just as mnch to n count-
ing of the electornl votes as though their assent were expressed in votes

cast in separate chambers of ihis Capitol.  But under this hill if any
objection is made, then by the very terms of the 1ill the Houses sepa-
rate and the vote is bad upon that gnestion onc way or the other; and
until some vote has been had on that subject by the two Houses of
Clongress the votes have not been counted and ean not be within the
meaning of the Constitution.

Mr. EDEN. I understand my colleague to make a poinl upon that
part of the amendment that is propesed, that notwithstanding, if it is
a lawfal return, it being but one it is to be counted; yet the hill pro-
vidles for objections. I supposc it would be proper.that ohjections
should be made to see whether it was a proper returnor not.  The fict
that the Lill provides for ohjeetions does not reach that point.

Mr. ADAMS, of Illinoie. Yery well; that gives me oceasion to say,
Mr. Speaker, that my argument is not hased at all upon the wording of
this Bill, because 1 believe ihat, in the abscoee of legislation, or in the
presence of legistation, the two IHouses of Congress are the only hodies
which ean count, and a legislative body can not count, or do anything
else, except by nssenting to some proposition by a vote. Therefore I say
that, whether this law is in existence or not, nnder the meaning of the
Censtitution and the necessity of the ease, under the provision that the
vote shall be counted by the two Honses, aswe now understand it in these
Inter days, under the provisionthat the vote shall becounted by the twe
Tlouses of Congress, there would be always the right of any member of
this legislative body, if it happened to bo sitting to count the votes, to
raise the guestion and bring it o a vole; and a similar right would, a3
I opine, exist in the Senate which in such case sits with the iouse.

I can not conceive that any statute can take away from either of these
two legisiative bodies the power to come to a vote of yes or no on any
guestion relating to the business they then have in hand unger the
provisions of the Constitution. And, if the Conslitution hias conferred
upon the two Houses the right Lo count the electoral vote, and if, as I
belicve, the count of an electoral vote by a legislative body consists
only in an asseat by that body to the proposition tkat such and sucha
paper does in fact represent the legal vote of a State—if that is frue
(and to my mind there can be no question about it), then, under the
Consiitution and this law, or under 1the Constitution without this law,
the question could always be raised, eithier in the House or in the
Senate, whether a particular return purporting to be the legal voie of
a State was in fact that vote or not. Ilence I say that a provision of
Iaw like this, which sccks simply to take away from the two Ilouses
the right to express an opinion upon that question, isof utter invalid-
ity. The two Honses of Congress, meeting under the Constitution lo
discharge the solemn dnty of counling the vote, may utterly disregard
any such statutory provision.

Mr. EDEN. Doocs my colleague inke the position that Congress can
pass no law providing rnles by which the vote shall be connted ¥

Mr. ADAMS, of Ilinois. Iwill cometo thatimmediately. Idounot
desire to detain the House furihier than to merely indicate my general
ideas upon this subject, and therefore I pass now to the question sug-
gested by my colleague from Illinois [Mr. EpEx]. The question is as
to the scope of the legislative power of Congress.

Soon after the Constitution was adopted attempts were made to Jiro-
vide mode of counting the electoral vote.  As carly as 1800 an attemph
was made to regulate the matter by statate.

A bill passed the Senate providing for a procedure somewhat analo-
«ous to that which is now prevailing. When that bill eame into the
Touse, Mr. Gallatin moved to amend it so as to provide that the de-
cision should Lo made by the votes of a majority of the members of
Both Houses, voting as one body.

That propusition nearly carried. It was defeated, I think, by so
close n vote as 46 against, to 44 in favor of it.  From that time to this
that ilieory has been practically abandoned—utleast down to the Forty-
eighth Congress, when, ns gentlemen will remember, Mr, Eaton, of
Connccticat, proposed and sceured the passage by this House of a sini-
Jar provision.

But, I say, the iden that the two Houscs should sit as one body has
been practically abandoned ever sinee the failnre of Mr. Gallatin's at-
terapt. Therefore, from that time to this, the work of counting the
votes has been done by a joint session of two independent bodies each
acting freely, both acting eonenrrently in order to act effectively, each
able to vote yea or nay; and, therefore, the counting of the electoral vote
by the two Houses in that way, in the sense of a joint or a concurrent
vote by the Houses that a certain paper purporting to be a return
should be regarded as a return, was only possible when hoth Honses
happened to agree. I they both voted yea, the vote was counted. It
they both voted nay, the vote was rejected, and the only contingeucy
left was the contingency in which one House voted yea and the other
nay.

Now, my theory, T will say to my distinguished colleague from HIi-
nois [Mr. EpEXT, is this: that the moment you abandon the doctrine
that the two Houses sit as one body and vote per eapita-—the moment
you accept the theory that acticn must be had by the two bodies act-
ing concurrently—from that moment it must be assumed to have been
the meaning of the Constitution that legisiation upon this subject
would he valid only in so far as it was necessary t0 meet the contin-
gency of adivided vote of the two Honses. I ean nolyonceive how a
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statute can enact any Tule that will make an alleged return a real re-
turn if both Houses say that it is not.

T can not resist the conelusion that, under the meaning of the Con-
siitution, if both Houses concurrently say that an alleged return is
not n real return, that vote is not counted and cannot be counted; and
I can not resist the conclusion that, under the same Constitution, if the
two IIouses, acting concurrently, say thata certain alleged return is o
Jegal Teturn, iheir saying so amounts to the counting of that vete, and
o statute can avail against it.  Therefore I say to my colleague that
in my judgment, aithongh Congress may pass laws to govern the count
of the electoral vote, Congress can ot pass a Jaw which can nullify
the concurrent action of the two IHouses of Congress npon whom has
been east by the Constitation of the United States the duty ol acting
concurrently in that matter. That, ab all events, is the only theory
which is safisfactory to my mind.

When T listened to my colleague while he enumerated the various
eonlingencies which were to be met by this bill, asa single return and
a double return, a single State tribanal and a double State tribunal, it
scenrred to me that he might simplify the matter by reducing the pos-
sible contingencies to two, numely, the contingeney in which the two
Houses of Congress concurrently vote yea or nay, and that other, the
gole remaining contingency, in which the two Houses are unable to
agrce. ‘This contingency in which the two Houses are unable to agree
covers the entire scope of our legislative power, so far as we assume by
Tegislation to control the proceedings of the two IHouses of Congress to
meet for the purpose of counting the electoral vote.

¥ will now remind the House that this question has been discussed
since 1800, It has been discnssed repeatedly, Repeatedly atlempts
have been made to legislate; repeatedly have joint rules been enacted
by the two Houses; and the scope of all thig legislation, the purpose of
every such joint ruie, has been to mect the contingency to which I
have atluded, that is, the contingency in which the two Houses, bound
Ly the necessity of the case to act concurrently or not to act at all,
have been unable to agree. To meet this contingency has been the
cffort in ail that has been done by the two Houses of Congress in
the adoption of legislation or in the framing of joint rales on this
subject.

The attermnpt in this bill to say that a return, singleor double, should
avail against the concurrent vote of the two Ilouses is, I think, the
first instance of any such attempt. I believe it will not succeed, Ibe-
lieve it can not succeed. We might think it wise so to provide; but I
say it is impossible that such a provision can be effectual. It would
have no legal validity whatever. Ifa bill like this should pass, and
the two Houses shotld meet, and, in the cxercise of their plain right
under the Censtitution, be called on to pass upon a single rctu
which all the members considered to be illegal, there would be this
dilemma: The two Houses would either have to violate this statute or
would have to violate the Constitution under which they act. Which-
ever way they acted there would be dissatisfaction, there would be
doubt, there would be complaint in the public mind; there would be
a1l those evils which we are accustomed to deprecate and deplore un-
der the language, A disputed Presidential election,”” Therefore, it
seems to me the amendment ought not to be adopted, being not only
unwise but invalid, Theonly thing, in my judgment, which Congress
can do is to provide for the case in which the two Ilouses may fail
to agree.

T am aware, Mr, Speaker, that in criticising this proposed amend-
ment of the House committee it may Dbe thought that I do in effect
criticise one provision of the Senate bill, for there is in the Senate bill
a provision tlat where the questioa of the validity of the title of elect-
ors has been submitted toa State tribunal and decided to be valid, such
return shall be conclusively presumed to be valid, cven though hoth
Houses might dissent from that conclusion,

Perhaps the two cases are not cxactly parallel. The conclusive pre-
sumplion of validity established by the provision of the Senate Dbill to
which I have alluded is established in a case where the question at
issue has been sabmitted toand decided by the State tribunal provided
for in section 2 of the bill.  The decision of this State tribunal may be
regarded as a judicial determination of the gquestion by a court of last
resort. To give conclusive effect to such 2 judicial determination isat
any rate a very different thing from the provision of the proposed
amendment, since the latter gives the same conclusive presumption in
favor of o mere alleged return which has never been judicially passed
upon and may be known 1o be a forgery by every member of each
Honse. ’

Mr. EDEN. I will ask my colleague wlhether lie recollects an
instance in the whole history of the Government inwhich the two THouses
have failed to agree in & case where there was but a single return.

Mr. ADAMS, of Illinois. I am not prepared toanswer thatguoesiion
fully; but as my colleague is more fumiliar with the history of this
matter than I am (for I was not prepared to discuss this bill, not knowing
until late yesterday that it would come up), I will ask him whether
there was more {han one return from the State of Georgia in he case
of the election when Horace Greeley was a candidafe.

Mr. EDIEN. There was hut onc return.

Mr. ADAMS, of Itlinois. 1 will ask my colleague, further, whether

the Senate did not agree to count that vote and the House refuse to
count it. :

Mr. EDEN. The vote was counted,

Mr. ADAMS, of Illinois. Did not the House yefuse to count it?

Mr. EDEN. My recollection is that the House so voted after the
count had been made.

Mr. ADADMS, of Illinois. My impression is that my colleagueis mis-
taken; but he is so well informed, I fecl bound to assnme that I am
mistaken myself,

Mr. TDEN. I have not examined that ease recently, but certainly
the vote of Georgin was counted, just as the votc of Missouri was
counted in 1820, I believe.

Br. ADAMS, of Tllinois. Aceording to my recollection, when the
two Houses separated, the question was brought to a vote in each House,
“3hall the vote from Georgia for Horace Greeley he counted ' and
thic Senate voted yea, while the Hounse voted nay. That iz my recol-
lection.

1 say, Mr. Speaker, that there may possibly be in the Senate bill &
dofoct of the same kind as thatwhich I attribute to the Hounse amend-
ment; but the provision of the Senate bill that when the question of
the validity of the title of clectors has heen sabmitted to a State tri-
buonl and decided afficmatively that title shall be conclusively pre-
sumed to be valid, is not, in my judgment, so dangerous as the provision
of the House amendment that a single return, or 3 paper purporting to
be a retarn, shall be conclusively presumed to be the legal and valid
vote of o State, even though all the members of both Houses (to use
1he illustration of my friend from Ohio) are firmly convinced that the
relurn is a tank forgery. My friend from Ohio said that in such =
case he would be in favor of the relurn standing. I shonld not be;
and I think that nothing we might enact in the form of legislation
would prevent the two Houses of gfongress from expressing their opin-
ion in regard to the legal valuc of such a paper purporting to be the
electoral vote of a State. . : -

I notice a distinction drawn by the gentleman from Ohio between
challenging the vote of a State, as he called it, and deciding a chal-
lenge when it as been made. In the case of a single return, he said,
any objection to thatreturn would be challenging the vote of a State. I
do not think so. But he says that in ease of more than oneé retnrn, it
amounts to a challenge in some mode by the State itself; and therefore
a decision by the two Houses of Congress may properly be made. In
my judgment the distinction is not well founded. I restmy objection
to one or ihe other of the propositions upon that ground, whichis the
only logical basis on which I can framea theory of the electoral count,
pamely, that if the two Houses of Congress, acting concurrently, agree
one way or theother, they act in accordance with the Constitution, and
nothing which any statute may provide can invalidate their action.

Although I see somo slight objections to the Senate bill, I do not
care to detain the House npon them, TPerhaps they are corrected by
the amendment my colleague from Illinois proposes to make. I refer
1o the provision in the Senate bill. I can net pub my band on it
now, but it is a provision that there shall be conclusive presumption
in regard to the validity of the title of electors, and their votes shall
e counted if they are regularly cast. I think that is the phrase.

Mr. EDEN. Does the gentleman refer to the amendment Ipropose?

Mr. ADAMS, of Iliincis. No, sir, but I was trying to find in the
Senate bill the place where these words ocour. I believe it i3 in sec-
tion 4, page 5, of the printed bill: o

1f niore than one return or paper purporting to be a return from o State
shall have been received by the President of the Senate, those votes, and those
only, shiall be counted which shall have been regularly given by the electors
who are shown by the determination mentioned in aection 2 of this aet to have
l:eerl1 appointed, ifthe Adetermination in said section provided for shall have been
maae.

Now, the object of the Senate bill there was to establish conclusive
presumption whenever a State tribunal bad been erected and had dis-
charged its functions. Yet, by the insertion of the words *‘regularly
given,” everything is thrown into as much confusion as if this con-
clasive presumption had not been established. Because theregularity
of the proceedings of the electors is not a guestion which comes before
the State tribunal. The State tribunal has to decide gimply the title
of the electors. 'The title of the electors may be valid, and yet their
voles may be invalid, and the words “regularly given'' referred not
to the title of the electors themselves, bub to the validity of their votes
after they have been regulmly glected. And, if that question is left
open to one or the other, or to both Houses of Congress, I fail to see
Low the Senate, by 1hat wording of the section, has avoided doubt and
perplexity, as it is assuined they have done. -

But, Mr. Speaker, notwithstunding any defects in the Senate hill,
the necessity for some legislation on this shibject sg- so strong, the im-
pertance of passing it at this session of Congress is s¢ urgent, that I
do not feel justified in detaining the House any more on this subject.
For my part, 1 shall vote against the amendment proposed by the
committee, but I trust the bill in some form will become a law. .

Mr. Speaker, how much time have I remaining? .

The SPEAKER.

Mr. ADAMS, of Iilinois,

Twenty minutes. . :
1 will reserve it for the benefit of whom

it may eonceri.
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BLECTION OF PRESIDENT AND VICE-PRESIDENT.

The SPEAKER. The louse resumes the consideration of ihie up-
finished business coming over from yesterday, which is nin act (8. 9} to
fix the day for the meeting of the clectors of President and Vice-Ires.
ident, and to provide for and regnlate the counting of the votes for
President and Vice-1'vesident. and the decision of questions arising
thercon, =

Mr. CALDWELL.  3Mr. Speaker, recognizing the impatience which
lias been manifested at the deluy, by early adjowrnment, of the consid-
eration of the clecioral-count hill, I gave notice, yesterday, when we
resumed its consideration I would aslk the House to order Lhe previous
question after twenty minutes had been taken up in debate, I pro-
pose to stand by that announcement, and now vield five minutes to
the gentleman from New York [Mr, BagER].

Mr, BAKER., 2MMr. Speaker, the bill under consideration Proposes
to carry into execution a poswer conferred by the Constitntion, section
8 of Article I, whick provides that Congress shall have power—

Tomake all Iaws which slall be necessary and proper for carrying into exe-
cution the foregoing powers, and al) other powers vested by this Constitution
inthe Governtent of the United States, or in any department ot officer thereot.

It is conceded that the langnage guoted isa delegntion to Congress
of power to provide for carrying into effect the power to open and count
the votes of the clectors lodged in the President of the Scnate,

By section 1 of Artiele IT it is previded by the Constitntion thai—

Tinch State shall appeint, in sueh manner as the Logislature thercof may i-
. reet, n number of electors equal to the whole numbe? of Senators and Hepre-
senlnatives to which the State may Lo eatitled in Congress: but no Senntor or
Representative or person hiolding an oftice of 1rist or profit under the United
States shall be appointed an eloctor.

Also, that—

The Congress miny delerinine the lime of choosing e cleclors, nad (e day
o which they shall give theiv votes; swhieh day shall he 1he =mne 1‘.:'.'onghmft
ihe United sintes.

The Dbili before us proposes:

1. To fix a day for the meeting of the electors of President and Viee-
President; ‘

2. Te provide for and reguiate the connting of the votes for President
and Viece-I’resident; and

3. The deciston of questions arising thercon,

If, by avppropriate cunctrment, Congress can provide ngrinst a recur-
rence of the vexed questions that once threatened the wellare and peace
of our country; if we shall be able to Yegislate g0 as to enable the exe-
cation of the constitutional provisions and powers governing the selee-
tion of the chief magistrate of the nation, so thatthe possibility of dis-
sension and strife shall be avoided, this Congress will do mueh to merit
commendation.

In legislating upon thiz important sabject it must he remembered
that the power is now vested by the Constitntion in ihe President of
the Senate, who ““shall, in the presence of the Senate and House of
Representatives, open all of the certifieates, nnd the votes shall theu
be counted.”  That by the action of the very first Congress at its first
session, April 6, 1780, ns we learn from the Annals of Congress, vol-
nme 1, pages 16 and 17, the two Houscs of Congresa, having organized
inaccordance with constitutional requirements, ** the President clected
for the purpose of connting the votes dectared ihnt the Senate and
House of Representatives had met, and that he, in their presence, had
opened and counted the votes of the electors for I'resident and Viee-
President of the United States.”” That the practice and precedent
thus inaugurated and established have ever since governed,

That Congress had in it many of the men who had participated in
the deliberations of the bhody which framed the Constitation, or who
had been members of the conventions of the several States Ly which
the instrument had been considered and ratified.  Their judgment,
thus expressed, hias been commented npon and approved Ly both Kent
and Story. The former says:

The Constitution does not expressly declare Ly whom the voles are to he
counted and the result declared, In the caseol questionable votes aud a closely-
conlested election Lhis power, may be all-ivyportant, nnd T presume in the ab-
sence of ali legislative provision on the subjeet that the President of the Senate
counts the vetes and determines the result, and that the two Honses are present

only esspeetators to witness {he transaction, and loaet onlyif no chisice yeinade
by tho clectors,

The latter, in his Comumentaries on the Constitution, says:

In the eriginal plan, ns well as in (he nmendinent, no provision is mnde for
the discussion ot decision of any gucstions which may arisc as to the regularity
andautheaticity of the returnsof the electoral votes, or Lhe right of the persons
who gave the votes, or the manner, or the circumstances, inwhich they oughi
to be counted. It scems to have been Laken for granted that no question could
ever arise on the subject, andthat nothing niore was necessary than 1o open the
certificates which were produced, in {he presence of both Iouses, and te connt
the number and names as returned, .

The pending bill, as stated by the gentleman from Tennessee [Mr.
CALDWELL] decides, fivst, that the power to coant the vote is ot inthe
President of the Senate. I submit that my friend is in error in that
respect. Precedent and the opinions of learned commentators seem to
ghﬂcl: with him. If tho Constitution, then, does, as I believe, by fir
Implication, vest in the President of the Senate the power and duty
not only to open, but also to count, the votes, then Congress ean not,
by this or any other legislation, take away or transfor to any other
person or officer that power and duty. It has been well said that Con-

gress can not tuke uponitself any of the power gmn%ﬂ to the executive
and judicial departments of the Government; that it can not assume
unto itself a duty which is imposed npon an officer of the Consiitution,
P'rior to 1804, when tho new twellthamendment was forwally adopted,
Congress had enucted legislation for the purpose of previding for the
excention of the Constitution regarding the election of electors.” Agaim.
after theadoption of the fwellth amendment, Congress legislated upon
the subject, but at no time does there appear to have heen expressed
any doubt as to the power to count the votes being lodged in the Presi-
dent of the Senate.

The twelfth amendment reads:

AxnTicLE XU .

The clectors shall mieet in their respective Slaies and vote by ballol for
Fresident and Vice-President, one of whom, ntleast, shall not he nninhalitant
of thc same State with themselyes; they shall name in theie ballots tho person
voted for as President, and in distinet bullo!sthe person voled for as Yiee-Pres-
ident, and they shall malke distinet lsis of all persons voted for as President.
and of all persons voted for as Viee-President, and of the number of votes for
cach; which lists they shatl sign and certify, and transmit scaled to the sent of
theGovernmenl of the Upited States, directed to the 'resident ol the Senate.
The President of the Scnate shall, in the presenee of (e Sennde and House of
Licprasentatives, open all the ecrtificates, and the votes ahiatl then he eounted:;
ithe person having the greatest number of votes for Tresident, shindl be the I'res-
ident, if such naumber Le a majority of thie whole nutnber of clectors appointed
and il no person have sueh majority, then from the persons havinre the bighost
numbers not exceoding three on the list of those voled for as ey i1, the
Honse of Represealntives shall choose inunediatels, by bhallet, the President.
But in choosing tho President, the votes shall bo taken by Siates, the ropresen-
tution from cnch Stiste having onevator a quorum for this pur)y shall eonsjst
of a memberor members from two-thinds of the Siates, and a majority of all the
States shall be necessary to a choice.  Aud if tho Ionse of Reprosentutives shull
not chooso a President whenever the right of choice shail devalve npon fhiem,
Liefore the 4th day of March, next following, then the Vice-I’resident shall act an
President, as in the case of tho death er other constitutional disability of the .
resident. The person having the greatess numdber of votes ns 3\ -President,
shall be the Viee-President, if sueh number be aomajority of the whole rutnboer
ol electors appointed, nnd if no parsen have a majority, ihen from the two high-
exl meabers on the Jist; the Benate shall choose the Viee-I'resident; a quoram
for the purpose shall consist of two-thivds of (hewhole nmmber of #enators, and
a majority of the whole number shiall be necesggry to o chioice, Tint no person
constitntionally ineligidle to the office of I'restdent shall be eligible Lo that of
Vice-I'resident of the United States,

. - : - - -

It appears that the Constitudion prescribes the duties and powers oi
the clectors when appointed or elected by the severnl States.  Congress
can not abridge or enlarge such powers, nor can Congress in auy man-
ner interfere with their constitutionally prescribed duties, Such du-
tics are to vote, list their votes, sign and certify such lists and transmit
them sealed to the seat of Government of the United States, dirvected
to the President of the Senate. When these duties have been dis-
chacged, then, at the timefixed, they are Lo be opered and connted, anid
the result announced in the presence of the two Houses of Congress by
the President of the Senate, the only ofiicer recoguized by the Consti-
tition or anthorized to do any act in relation to the subjeet, and who
is required to perform his duties in the presence of the two Tiouses,
upon whom no duty seems to be imposed, no powey conforred, unless i
appears that ne person Imas a majority of {ho vetes of the elcctors; in
which case the IHouse ol Liepresentatives shiall immediately, and 1y
ballot, choose as President one of the three persons having the highest
nuwmber of electoral votes; and in ecase the House of Llepresentatives
shall not clicose a President whenever the right of ¢hoice shall devolve
upon them before the 4th dry of March next following, then the Viee-
Dresident shall act as President. A fuilure of the electors to elect a
Vice-President confers, nnder the Constitution, the power on the Senate
t t that officer,

ocs the proposed bill enlarge the powers or dutiesol the Senate and
House of Representatives? Does it interfere with the full expression
through the electors of the people’s proference?  Can we conciude that
the framers of the Constitution, when they conferred upon the respect-
ive 1louses of Congress the extraordinary powers prescrilied hy the
Constitution, intended to invest them with thestill more extraordinary
powcer of rejecting and therchy creating by themselves and for them-
sclves the contingency which alone gives them ile right and power o
clect a President and Viee-President? Can ihe reasoning of a learned
Senator be vesisied when he says:

i'he mere sintement of such.a proposition is ils own refintion, and if no guch
prower rests witl the tivo Houses for concurrent action, how much more pre-
posterons doos it seem do be to elaim that it rests with either IHouse alone, and
capecially with the House of Represeniatives, with which body the power Lo
cleet n Presideat abidesin ihe event of u failure of the clectors to elect.

Such p doetrine wonld stand as o perpetiml menace to the pence of L1iis cenn-
try. It would establish an ever-present teinptation to Congressio interineld s
with theelections of Presidents, When tlis frimers of the Colstitution ex prosslv
prohibiled Senators and Reprosentatives from appointment s elcctors, they
cleady indiceated their purpose to excluide them from all power in orover th
mntter of the election of a President by tlie electors appointed by the Stales,

This was the tader Latuding: which the members of the Fivst Congress had of
the Constitution, as is cvideuced by their procecdings in the ascertainment of

the results of the fist Presidentinl clection,  For o long period of thoe the
practice then adopted was followed without substantiad change, Al through

the period wlien the minds most aclive
those of foreeful aclion in the enri
contreiled or influeneed Congress w
sulls of residentind elections the prec
stanlial respeets followed. .

In my jndgment, Mr, Speaker, the pending bill js clearly. iaconflict
with the Constitution.  This is an effort honestly conceived to remedy
what scems to be o defect in that instrument by congressional enact-
ment. T helieve our Constitution in the respect indiented is notin the

Lthe furmaty-<Tofour Conslituiion and
virs of our goevernmental movaments
rvespeat to the ascerlainment of the re
cdent of the IFirst Congress was in all sub-
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best fornr. We con not correct il by our act.  We can not confer on
ourselves power not authorized iy the Constitution.

ot us do now what should have been done some years ago-—inangu-
rale o provecding for the uecessary amendment of the Constitution.
Tificen times the people in the method pointed out by the fundamental
Iaw have amcecuded the Constitution. It were far better to do what has
heen done so many times in the past, seeure in the proper method the
neeessary attendment to the Constitution, rather than incur the risks
and dangers incident to the donbt fl expedient new under consideration.

{ Here the hammer fell. ]

Mr. CALDWELL., Imow yicld for fiftcen minutes to the gentleman
from Alabama [Mr. Iigrnenrt].

Blr. HERBERT. Mr. Speaker, this bill has come over to us as I
understand by a practically unanimons vote on the part of the Seuate,
Demoerats and Kepublienng,  That Lody has four times passed and
sent o this House this hill, or oue very similar to it. I hope the time
has come when the 1ousc is at Tust ready to pass the bill in some shape
or other.

Noquestion has heen more thoroughly and ally disenssed in the last
ten years than thafinvolved in thisbhill—the counting the electoral vote.
Eleven years azo the country was on the eve of ¢ivil war beeause we
had a disputed Presidential election and ne Ianw provided under whicl
ihe connt conld be made.  The Electoral Commiission was resorted 1o,
The country submitted to the result, but was never satisfied with if,
[t wag the nataval, and perbiaps the inevilable, result.  The comntry
never will he satislied in any political case with & temporary expedient
or device nnder o law passed at the moment, after parties had taken
sides on the question.  U'be party losing under sueh eirenmstances wiil
naturitly helieve it has been cheated.  The people of this country are
law-loving and law-nbiding. but they want laws passed before cases
arise, and vot with reference to any special cusc that may have arisen.
When a party loses a suit under @ law passed beforelsand, without ref-
ercnee to his particular ease, even though lie may helieve injustice lins
been done him, hias no fecling of personal wrony or personal indigna-
tion apainst Lhe Luv-nking power, beeanse he kuows that human laws
must be beperfect. - Like the upright judge, whea he is compelled to
decide what his conscience does net approve, ke says: *“1his, indeed,
is very hard, hut go ilie lnw is written.”  Aod therefore it is thatan
unjust faw, an impoerfeet lnw, is better than no law at all. Let the peo-
pic know beforehand what the law is and what they are to expeet.

Thisbill, Mr. Speaker, provides in effect that the President of the Sen-
ate shiail not count the vote Lt that it shall be counted under {he di-
veetion of the two Ifouses. That construction of the Constitution I
undesstand to be ngreed upon by a large majority of the able men who
liave considered the question in the Jast ten years. The gentleman
frem New York [Mr. Bawer] who has just taken his seat contends that
e President of the Senate has that power.  Once and only once in the
history of the Government did {the Tresident of the Seoate count the
vote, and that was in 1789,

Mr. REED, of Maine. The fivst tuue?

Mr, MERBERT, Yes, the first fime; but the guesfion had nover
then been debated or discussed as it has been sinee, and if the precedent
was set then it was nbandoned immediately afterward, and never from
that day to this hos it been adopted or followed.

T think it iz an open secret that in 1576 the President of the Scnnte,
Mr. Ferry, was ready to connt the vote, believing that be would be sus-
tained in this action by the administration; dut his pavty, at that time
in control of the Seante of the United States, alter a thoronsh and ex-
haustive examinztion of all the precedents whicl were compiled nnd
collated, decided that he had not the power.  The ¢laim was not in-
sisted on, becausc it could not Le sustained.

The ablest speech made, T think, on that questien wns that of Sen-
ator Conkling, It would e impessible to condense his splendid argu-
ment or for meio repeat it, it his position, unanswerally maintained,
was this: The sole provision in the Constitwtion touching this question
is this: “‘Phe President of the Senate shall, in the presence of the Senate
and House of Representatives, open all the certificates and the votes
shall then be connted,” Mere is a duty imposed upon the President of
theBenate.  1leshall, in the presence of the Senate and House of Lep-
resentatives, open the certifientes, Then ibe first person is dropped
sund the third persen is taken up; there the sentence chauges its con-
struetion; there the duty imposed upon the resident of the Senate
ceases, and afterwards a new part of speech is nsed—the third person
is adopted, and a verb relating to a noun in the thind person, ‘fthe
votes,” empleyed, and a new duty imposed hy the words “and the
votes shall then be counted. ™ )

Again, to guote conseentively the words
siding oftteer—

imposing a duty on the pre-

The Fresident of the Sennte =il oo il Hee cetifionles—
there the duly censeg—
and the votes shall then be conuted,

C'qunted by whom? Tt us examine. Che provision is that the
opening of these certificates shall he in 1he presence of the Senate and
1fouse of Representatives.

Why ave they present” They wnust have n daty to perform, and

they can be there hut for eie purpose, the purpose of superinlending
the counting of the voles after the President of the Senate shall have
opened the certifieates.  Now this construction has heen agreed upon,
I think I miay say, by nine-tenihs of theDemoerats in Congress, aswell
as by nine-tenths of the Republicans,

They have discuszed the guestion overand over again in the Senale;
and this bill, as T have said hefore, has come to us practically in the
sanie shape, nud pructically by the unanimons vote of hoth partics in
that body, four different times.  IT this bill is corvect, thenin its fimst
preposition, that the vote is to be counted in the presence of 1he Sen-
ate and House of Representatives by and under their superintendence
awd direction, it necessarily follows that it is 1o be done in the yres-
cuce of the Sennte as an orgnnized body, nnd in the presence of the
House as an organized body.

The words are not in the presence of the menhers of the Senate, orin
the presence of the members of the House of Representatives, but in the
presence of the Scnate, which ¢nn only mean the organized Senate, and
the House of Representatives, which ¢an only menn the orgauized Honse
of Representatives.

ITeve, then, weliave, aceordiug 1o the construetion agreed upon by stieh
creat weight of anthority, two distinet bodiss that are 10 be present sndd
take part in the count of the votes.  Just there arises the diflicudty this

Anill proposes to provide for.  If two organized bedics, two persons, ire
‘to count, there will he no count if they disngree, hecause counting isan
altirmative act.  If one says connd this vote and the other siys ne, then
iliere ean be no conntofthat vote. o provide, as far as possible, ngainst
sucl: disngreements, the bill provides that the States may appoint 1eibu-
nals by Iaw enacted before clections take place, and that by these tri-
burals each State for itself may decide who are its regnluely chosen
electors. .

I have not time {o disenss this proposition, but it scems to e fuir
and reasonable; and if no onc has o better plan—and dnring ten yeara
no more acceptable plan secms to have been sugzested—then ib does
seem that the House of Representatives ought to agree to this propo-
sition. I wanderstand the Hoeuse Commiltee having this bili in charg
are practically unanimous, nearly all being in faverof decisions hy State
{ribunals; bt the minorily say they want to rvescrve to the States (he
right to pass a law cven alter #n clection.

M, Spealker, to me this proposition scems mischicvous in the ex-
{reme. It would simply give the posver toany State, after an clection
was held and a dispute had arisen, to tromp up in that State an elec-
toral commission to decide that question according to rulss to e made
for the oceasion, which would enable it to reachy precisely the decision
desived by the majority in the State Legislature.  This 13 the first ob-
jection. The second is equally as strong.  Unless you provide hefore-
bhand that State Iaws cstablishing these tribunals orconferring jurisdic-
tion on tribunals already established shall be passed in advance of the
clection, no State will take the fronble to pass sach laws,  If the States
know that they can, whenever a case arises, convene the legislature
and pass a bill to dispose of each eleetoral question, you romove all
probability of the passage of such laws, I do not know, not having
heard distinetly the arguments on the other side, bat presume that gen-
tlemen adopt the theory that this is a vielation of the rights of the
States {o.preseribe any such condition. Now, to me irscems iherce
iz nothing in 1his argument, hecause here the Constitution vests in the
TFederal Government the power to count the votes; and the exercise of
that power i3 a Federal fanction, tohe controlled by the Federal Goy-
ernmment.  The rulesof evidence we have the right to preseribe, he-
cause the Constitution is silent upon the guestion. A power has been
given, and it is periectly plain that the Constiintion vesis in Congress
the power to enact what legislation is mecessary and proper to earry
out the purposes of the provision grauting the power.

One argnment used by the gentloman on the othier side, who has just
tulken his seat, is drawn from the writings of Chancellor Kent.  In 1hat
guotation Chancellor Kent says that while it is his epinion the Presi-
dent of the Benate Tas the right to count the vote, that it is only “in
the absenee of legislation,” clearly implying that, according to his
ilea, the right exists in Cougress 1o lesislale on the subject,

Now, BMr. Speaker, I find that my time is abont to clapse and that I
am not able 1o go on with the argunient whicl I had proposed to ofler
in connection with this bill. et me say, however, that I hope the
principal amendment recommended by the majority of the committee
will prevail, T nm for this hitl with that amendment, or I am for it
witheut the amendment; but I think it provides one further sategnard
thut ongiit to be enncted into laswv.

Ia conelusion let mesay that a grave vesponsibility will rest upon us
if we fail to provide some mode ol conuting the electoral vole. We
witnressed the peril juto which the country was drawn in 1876; we
leard the munnurs which followed 1he decision of the Lleetoral Com-
mission; we remember how for hours and dayvs the country trembled
twvo years ago al the thought that another disputed Presidential clec-
tion was at hand and no law providing for its settlement. We have
Lieard the demand coming up frem all guarlers of the land, and I de
hope the Honse will not refuse 1o pass some Inw on the subject,

Mr. CALDWELT. I yield one minute to {ne gentleman from Ala-

pama [Mr. OaTEs],



CONGRESSIONAL

RECORD—HOUSE. DRCEMBER 9,

Mr. OATES. I desive to offer an amendment striking ont of scetion
4, in lines 20 and 21, these words:

And the names of the persong, if any, clecled.

So that it will read:

The result of the same shall be delivered to the Pregident of the Senate, who
shall thercupon announce the state of the vote; which announcemernt shall be
decimed nsuilicient declaration of the persons, if any, elected Presidentand Viee-
President of the United Slates,

The SPEAKER.  The Chair desires tostate that unless there is some
other nnderstanding on the floor the amendments proposed by the com-
'Elitttec’ which are always considered as peuding, must be disposed of

rst,

Mr. OATES. T onlyask tlis to be considered after the amendments
proposed by the committee arc disposed of. T desire to offer it at this
stage because the gentleman from Tennessee LMr. CALDWELL] bas
notified me he was about to move ihe previons question on the bill and
pending amendments.

The SPEAKER, When the gentleman from Tennessee asks the pre-
vious question he can indicate on what amendments he desires it to

operate.
Mr. EDEN. I desire to make a parliamentary inguiry.
The SPEAKER. The gentleman will state it.

Mr. EDEN. It is whether the amendment I proposed will be cut
off hy the previous question.

The SPEAKER, The Chair supposes, unlesg there be some under-

© standing to the contrary, that no amendments are considered as pend-
ing at this stage except those of the commitiee.

Mr. EDEN. 1 will ask the privilege of offering that amendment, so
ihiat it may he covered by the previous question.

The SPEAKER. The Chair would suggest that all gentlemen who
desive to offer amendments send them to the Clerk’s desk before the
previous question is demanded, so that gentlemen representing the com-
mittee may hear what they are and dccide as to whether they shall be
covered hy the previous question.

Mr. EDEN, My amendment was sent up at the beginning of the
remarks I made yesterday.

The SPEAKER. But it is not pending unless there is some under-
standing to that effect.

Mr. EDEN. I will ask the privilege of offering it now so that it
:inaydhe considered as pending after the previous question shall be or-

cred.

The SPEAKER. The gentleman from 1llinois asks consent that
the amendment he sent yesterday to the desk shall be considered as
pending.

There was no objection.

Mr. CALDWELL. T yicid for & moment to the gentleman from
South Cavoling [Mr. DIBBLE].

Mr. DIBBLE. 1 simply rise for the purpese of offering formally
{he amendments contained in the views of the minority of the com-
mittee which the Clerk has at the desk,

The SPEAKER. If there be no ohjection they will he comsidered
as pending.

There was no objection,

Mr. CALDWELL. I now ask the previous guestion on the hilland
amendments.

Mr. FINDLAY. Defore the guestion is taken on ordering the
previousguestion

Mr, CALDWELL. 1 insist on my motion,

Mr. FINDLAY. I desire to offer an amendment to correct what the
commiitee themselves, I think, will recognize to be a defect in the ver-
biage of the bill.

Mr. CALDWELT., I yield to the gentleman from Maryland [Mr.
FINDLAY] for a moment that I may understand what he proposes; but
in doing so I do not abanden the floor.

The SPEAKER. Thegentleman from Maryland will state what he
pProposes,
Mr, FINDLAY. I havereduced my amendment to writing. I pro-

pose to strike out in line 14 of section 3, on page 2, the words ‘“the
same,”” and insert the word ‘‘similar.”” T do this on the principle of
gimile non est idem. You say ‘‘the same certificate,’” and you have
already provided that that is to go to the Sccretary of State.

Mr. CALDWELL., The Innguage is *‘ the same certifieate in tripli-
cate.”

Mr. FINDLAY. It is notthe same, batsimilar, And then, in line
13, you should change ** certifieate’” to ' certificates,” makingit plural;
50 that it will read:

Similar certificates in tripticate under the senl of the State,

T also want to add in line 28 of the same section the words:

And shall also transmit o similar certificate to the Presideut of the Senate.

That iz n certificate of the determination which has been made in
any ense of a controversy or adispute. The bill does not provide that
the President of the Benate shall have the determination certified to
him where there has been o dispute or controversy in the State, You
prov_lde that it shall go to the Seceretary of State. It seems to me the
President of the Senate, who has all the other papers, should have cer-

titied te him the determination where therc has been a controversy or
dispute.

]%Ir. CALDWELL. I decline to yield for thosc amendments.

Mr. FINDLAY. I send up my anrendments.

The SPEAKER., The gentleman from Tennessec declines
and has demanded the previous question.

Mr. FINDLAY. What is the effect of ordering the previous ques-
tion?

The SPEAKER. If the previons question is ordered it cuts oft all
amendments except those which have heen repoited by the committce
and those which by unanimous consent arc considered as pending.

The previous question was ordered.

The SPEAKER. The Clerk will report the first of the amendments
proposed by the majority of the committee.

The Clerk read as follows:

On page 5, line 38, after the word *' ane” insert the word **lnwful”

Mr. CALDWELL. I eall the attention of the Clerk to the fuct that
in the report he will find a verbal amendment which comes befove that
one. It is toinsert on page 3 of the bill, line 22, after the words “ State
of,’ the word “*a;" so that it will read:

And if there shall lave been any fiual determination ina State of a contro-
versy, &e.

This was omitted in the Senate bill; but I find that in the print I
have before me the article is inserted.

The SPEAKER. If there be no objection that correction willt be
made.

There was no objection.

The Clerk read as follows:

Tage 5, line 38, after the word * one™ insert the word * lawful.”

Mr. CALDWELL. The committee have determined to abawdon that
amendment.

The amendment was not agreed to.

The Clerk read the next amendment, as follows:

Page 5, lines 38 and 39, after the word “rejected” strike oui the words “ex-
cept by the nfitrinative votes of both Houses.”

The question was taken, and there were—ayes 72, noes 70,

Tellers were ordered, and the Speaker appointed Mr. CALDWELL and
Mr. ADpaMs, of Illinois, to act as tellers.

The House again divided, and the tellers reported—ayes 101, noes 86.

So the smendment was agreed to. :

The Clerk read the next amendment, as follows:

Strike out in lines 61, 62, and 63, after the word “which," in line 61, the words
‘ihe two Houses acting separately shall concurrentty docide to be the lawful
votes of the legally appointed electors of such Stte.””

Mr. DIBBLE. Mr. Speaker, the minority of the committee pro-
pose to amend that amendment by their amendment No. 3, which is
at the Clerk’s desk.

The minority amendment was read, as follows:

Amend the amendment proposed by the majority of the committee by strik-
ing out from the sald amendments the words Y unless the two Houses, acling
geparntely, shall concurrently decide sucl votes not to be the Jawful votes of
the legally appointed electors of such State.”

The amendment of the minority was rejected—ayes 7, noes 89.

The gmendment of the committec was then agreed to.

The SPEAKER. These are all the amendments proposed by the
committee. The minority propose certain amendments, which will
now be read,

Mr. EDEN. Mr. Speaker, the amendment which I offered comes
in, I think, before the minority amendments, Tt was offered with
the conzent of the majority of the committee.

The SPEAKER. The minority has pending an amendment to see-
{ion 2, and the amendment of the gentleman from Tllinois [Mr. EpEN]
is to section 4. 'That fact, however, would not control the question of
priority in considering the amendments.

The Clerk read the next amendment, as follows:

I'n seclion 2,lines 1, 2, and 3, strike out the words “ laws enacted prior to the
day fixed for the appointment of the electors,” and insert the word ‘‘law ;!
and in line 8 of the same section strike out the words “‘so cxisting on said
day.””

The amendment was rejected.

"The Clerk read the next amendment, as follows:

In section 2, lines 3,6,and 7, strilke out the words ' and such determination
shall have been wade at least six days before the time fixed for the meeting of
the electors; ** and in line 9 of the same section strike out the words ™ at least
six days,” and the word **said” in the same line,

The amendment was rejected.

The SPEAKER. The amendment offered by the gentleman from
Alabama [Mr. OATES] comes next in order.

The Clerk read the nmendment, as follows:

Amend scetion 4 by striking outof lines 20 and 21 the following words: " and
the names of the peraons, if any, elected ; so that the provision, if amended,
will rensl : * who [the President of the Senate] shall thereupon annonnce ihe
stale of the vote ; which annonncement shali be decmed o suflicient declaration
gl‘ the”persous, if any, clected President and Vice-President of the United

tates,

The question wag taken; and there werc—ayes 27, noes 37.
Mr. OATES. Ne quornm.

to yield
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The SPEAKER. The point heing m
the Chair will appoint-as tellers the ge
QATEs] and the gentleman from Tenness:

The House again divided; and the tc

90; no quorum voting.

Mr. CALDWELL,

The yeas and nays were ordered.

The question was taken; and it was

141, nays 109, not voting 72; as follows:
YIAS—-141,

Allen, J AL, Dawsen, Taffoon,
Bacon, Dibble, Tawler,
Barksdale, Dockery, Le Fevre,
Rarncs, Deugherty, Y.ong,
Barry, Dunn, Tovering,
Blanchard, Eldredge, Mahoney,
Rland, Ermentrout, Martin,
Blount, ¥verhart, Maybury,
Boyle, Findlay, AecAdoo,
Brags, Fisher, MeCreary,
Treckinridge, C. R. Foran, MeMitlin,
Breckinridge, WCP Ford, Mcliae,
Erown, W. W, Trorney’, Merriman,
Burrows, Trederick, Miller,
Cabell, Gay, Mills,
Caldwell, Gibson, €. H. Morgan,
Campbell, Felix (iibson, Eustace Morrisou,
Campbell,J. E, Glass, Muller,
Campbell, T.J. Glover, AMurphy,
Candler, Green, k.5 Neal,
Carleton, Ireen, W.J, Norwaod,
Catchings, 11all, Oates,
Clardy, Tlammond, O’ Verrall,
Cobl, Harria, O'Neill, J. J.
Coliins, JHatch, Yecl,
Clomstocls, Hemphill, Pindav,
Cowles, Herbert, Ttanncy,
Cox, 8. 5. Hewitt, Reagan,
Cox, W. R. Jill, Richnrdson,
Crain, Holman, Rigps,
Crisp, 1udd, 1tohertson,
Croxton, 1luttou, Rogers,
Daniel, Johnston, T. D, Ttusk,
Dargan, Jones,J, 11, Sayers,
Davidson, A.C. Jones,J. T Heney,
Davidson, B, .M. Xleiner, Seymour,
NAYS5—100.
Allen, C.H. Farquhar, Lindsley,
Anderson, C. M. Tleeger, Louttit,
Anderson, J, A, Fuller, Lyman,
Atkinson, FFunston, Markham,
Baker, Gallinger, Mellomas,
Bayne, Goff, McKenna,
Binghnn, Grout, AMcKinley,
Boutelle, Hale, Miltavd,
Brady, Hayden, AMoflate,
Brown,C.E. Haynes, Morrill,
Buchanau, Heard, Morrow,
Buck, Henderson, T.J.  Neece,
Bunnell, Hermann, Nelso,
Butterworlh, Hiestand, Q’Hara,
Bynum, Hires, O'Neill, Charles
Campbell, J. M. Hitt, Qsborne,
Casweli, Holnes, Guthywaite,
Conger, Jopking, Owea,
Cooper, Jackson, Payne,
Cullrersen, James, LPaysoi,
utcheon, Johnston, J. T. Perkins,
Davenport, Kelley, Peters,
Davis, Ketcha, Plelps,
Dorsey, La Felletie, Piree,
Dunham, Lairdd, Plumb,
Eden, Landes, Reed, T B,
Kly, Tanham, Riece.
Livans, Lehlbach, Ttockwell,
NOT VOTING—72.
Adnmz, G. T Dowdney, Jolnson, F, A,
Adams, F. J. ¥lisberry, King,
Alken, Felton, Libbey,
RBallentine, Geddes, Little,
Barbour, {ilfillan, Lore,
Belimont, (irosvenor, Towry,
Bennett, Guenther, Matron,
Bliss, Ilalsell, Milliken,
Tound, Yanback, Mitchetl,
Trowne, T.M. Harmer, Negley,
Brumm, Henderson, D.B.  &’'Donnell,
Burieiglh, Henderson,J. 5. Parker,
HBurnes, 1lcnley, Terry,
Counon, Hepburn, Yettibone,
Clements, Hiseock, Yideoek,
Comptou. Houk, Randall
Curlin, ¥loward, Ticese, '
Dingley, Irion, 1eid, J. W

o the amendment was agreed to.
The following pairs were announeed:

Alr. Trico with bMr. Houk, nutil further notice.

ade that no quornm has voted,
ntleman frem Alabama [Mr.
ee [Mr. CALDWELL].

Alers reported—ayes 61, noes

I call for the yeas and nays on this guestion.

decided in the affivmalive—yeas

Singleton,
Skiuner,
Snyder,
Sowdcn,
Springer,
Stewart, Charles
Stone, W.J,, Ky.
Swaope,
Tarsney,
‘Faulbee,
Tayior, J. M.
Thomag, J. 1t
Tillman,
‘I'ownshend,
Tuelcer,

Turncer,

Van liaton,
Viele,

Wallace,
Ward, T, B.
Warner, A. J.
‘Warner, Willinm

. Weaver,J. B,

Wellborn,
‘Wheeler,
Whiting,
ilkins,
1villis,
Wilsen,
Winans,
Wise,
Wolford,
Worthinglon.

Itomeis,
Rowell,
Ryan,
S:\W}'cr,
Sesslons,
Spoener,
Stephensaon,
Stewart, J. W.
Stone, E.F,
Strait,
Struble,
Swinburne,
Taylor, E. B.
Taylor, I. H.
Taylor, Zacl.
Thomas, 0. B,
'Irompson,
Van Schaicle,
Wade,

Wait,
Wakeficld,
Weber,
Weat,

White, Milo
Woodburn.

Sadler,

Seott,
Seranton,
Shaw,

Smalls,
Spriggs,
Stahinecker,
Steele,

56, Marlin,
Sione, W.J., Mo,
Storu,

Symes,
Throclumerton,
Trige,
Wadsworth,
Ward,J. 1L
Woeaver, A, T,
While, A.C.

Me. Dowpxey with Mr. Bruian, untilt Saturday next.
Mr. 8ToRM with Mr, LITTLE, until further notice.
The following-named members were aunounced as paired for this

day:

Mr. MATSON with Mr. GILFILLAN.
Mr. HENDERSON, of North Carolina, with Mr. GROSVENCR.
Mr. THROCKMORITON with Mr, LIBBEY.

The following-named memhars were announced as paired on this
vote:

Mr. Buryes with Mr. HeNpERsox, of Town.

Mr. RANDALL with Mr. CANYOX.

Mr. CunTiy with Mr, ILARMER.

Mr. ITALSERT with Mr. WADSWORTIL

The result of the vote was announced as ahove stated.

Mr. OATES moved to reconsider the vote just taken; and also moved
{bat the motion to reconsider be laid on the table.

The Jatter motion was agreed to.

The SPEAKER. The Clerk will now read the amendment offered
by the gentleman from Illinois [Mr. Epexh

The Clerk read as follows:

Afler the word * State,” in Jine 37, of section 4,insert * which shall have been
regularly given by electors whose appoinfment Jina been certified to necording
to section 3 of this nct;” so that the ¢lause will read as fellows:

‘And the Spealker of the Iouse of Representatives shall, in like manner,sub-
mit such objections to the House of Represeniatives for its decision; and no
clectoral vote or votes from any State which ahall have been regularly given
by electors whose appeointment hasbeen certified to aceording tosection 3 of this
act, from which but ono return Las been received, shall be rejected.”

The amendment was agreed to; there being—nyes 30, nocs 206.

The bill as amended was ordercd to a third reading; was accordingly
read the third time, and passed.

Ar. CALDW ELL moved to reconsider the vote by which the bill was
passed ; and also moved thabthe motionto reconsider helaid on the table.

The latter motion was agreed to.

DEPARTMENT OF AGRICULTURE.

#r, HATCH. I move that the House now resolve itself into Com-
mittee of the Whole on the state of 1he Union, for the further considera-
tion of the hill (H. R. 5190) to enlarge the powers and duties of the
Department of Agriculture.

The SPEAKER. The gentleman from Missouri [Mr. HaTcn] calls
up for copsideration the special order, the bill he has indicated, and
moves that the House now resolve itself into Committee of the Wholo
on the state of the Union, to resume its consideration.

The motion of Mr. HATCII was agreed to.

The House accordingly resolved itself into Committee of the Whele
on the State of the Union, Mr. SPRINGER in the chair.

The CIHHAIRMAN. The House is in the Committee of the Whole
House on the state of the Union for the further consideration of the
bill {H. R. 5190} to enlarge the powers and duties of the Department
of Agriculture.

Mz, HATCH. Mr. Chairman, 1 am under the impression that gen-
eral debate on this bill has been limited by order of the House and thaf
the time has all been occupied with the exception of gome forty min-
ates. Iask the Chairman to turn to the record, and by so doing L
think it will be found that the gentleman from Yowa [Mr. WEAVER]
is now entitled to the floor, and has remaining some thirty or forty
minutes. '

The CHAIRMAN, 'The Chair is informed that the gentleman from
Towa is entitled to the floor for thirty-seven minutes.

Mr. IIATCH, What further time for general debate remains under
the order of the House?

The CHAIRMAN. TheChair isnot advised atpresent, but willlook
at the Tecord to ascertain that fact. The gentleman from Towa [Mr.
WEAVER] is now entitled to the floor for thirty-seven minutes.

Mr. REAGAN. TIshould like to know before the gentleman proceeds
exactly how much time remains for debate on this guestion?

The CHAIRMAN, The Clerk informs the Chair that the time re-
maining i3 one hour and fifty-four minutes, of which the gentleman
from Towa is entitled to thirty-geven minutes.

Mr. REAGAN. Doesthe Chair say the one hour and fifty-four min-
utesarcto be consumed by one side only?

The CHLAIRMAN. The discussion on this hill took place at the Iast
session of Congress, and the Chair is not now advised asto what was the
division of time.

Mr. REAGAN. It would seem strange that nearly two hours ou one
side shonld be taken up in closing the debate.

The CHAIRMAN. The time seems to have been disposed of nnder
an order of the 1louse, for which the Chair is notb responsible.

Mr, WEAVELR, of lowa. Mr. Chairman, the ebject of this hill is
to give to the industrial interests of the country an executive depart-
meut whose head shatl be a member of the President’s Cabinet, on equal
footing with cvery otlier member of that body. It may be claimed
that it is o new departure.  So it is; and so was tho bill that estab-
Tished the Department of the Interior at o recent period in the history
of the country.

Now, if this bill shall beconte o luw b will give the united industrinl
interests of the conntry a status wlhich they have not had during the
first ceutury of the Republic. It will give the united labor interests o
voice in Cabinet cowncils, in shaping the policy of administrations, aml
in criticising luws and policies. They Luve heen execluded for & cent-
ury. Itistime for a ehange.

T'omymind, sir, this isa proper bill. It isan importantstep toward
the solution of the eontroversy now going on deiween associated eapital
and organized Iabor.
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PUBLIC BUILDING AT SCRANTON, TA,

Alr. SCRANTON. I ask unanimous consent that the Commitwe of
ibe Whole on the state of the Union be discharged from the further
consideration of the bhill (I, R. 4241) to amend the act entitled ‘‘An
act to authorize the purchase of a site and the erection of a suitable
building for a post-oflice and other Government offices in the city of
Scranton, Pa.,’" approved July 27, 1882,

The bill was read.

The SPEAKER. Is therc objection to the present cousideration of
the bill ? )

Mr. MORRISON. T ohject.

XNICHOLAS LEVEMBER.,

The SPEAKER. The bill (H. R. ¥506) for the payment of pension
money to Nicholas Levember was some {ime ago erroneously referred

to the Committee on Invalid Pensions. If there be no objection, that.

committee will be discharged, and the bill will be referred to the Com-
mittee on War Claims,

There being no objection, it was ordered accordingly

Several MEMBERS. Regular order,

REFPORT ON TRADE GQUILDS, ETC.

Mr. BARKSDALE, from the Committee on Printing, submitted a
report; which was read, as follows:
HovuseE oF REPRESENTATIVES, January 10,1887,

Mr, BARKSDALE submitted the following resolution; which wag referred to
the Committee on Printing ¢ -

‘* Resolved, That there be printed for the use of the House of Representatives
~—— thousand copies of the volume of reporty from the consuls of the United
States on the trade guilds of Europe and the laws and regulations by which
lhe{ are governed, published by the Department of Biate in 1885."

The Committee on Printing, to whom was referred the foregoing regolution,
report it back to the House amended so as to read as follows:

** Resolved by the House of Representatives (the Senate concurring), That there be
printed, with pamphlet covers, 7,000 copies of the volume of reports from the
consuls of the United States oh the trade guilda of Europe and the laws and
regnlations by which they are governed, published by the Department of State
in the year 1885; 5,000 copies of which shall be for the use of the House of Rep-
resentatives and 2,000 copiea for the use of the Senate.”

And they recommend the passage of the resolution asso amended., Theesti-
mated cost is §1,606.15,

The substitute reported by the committee was agreed to, and the res-
olution, as amended, adopted.

Mr. BARKSDALT moved to reconsider the vote by which the reso-
Iution was adopted; and also moved that the motion fo reconsider be
laid on the table.

The latter motion was agreed to,

ELECTION OF PRESIDENT AKD VICE-PRESIDENT.

Mr. CALDWELL. I submit the report of the committee of confer-
ence on the bill with reference to the electoral count.
The report was read, as follows:

The cdnmitlee of conference on the disagreeing voles of the two Houses on
the amendments of the House to the bill {S.9) to fix the day for the meeting of
the electors of President and Vice-President, and to provide for end reguiatc
the counting of the votes for President and Vice-President, and the decision of
questions arlsing thereon, baving met, after full and frce conference have
agreed to recommend and do recommend to thelr respective Housesas follows:

That the Scnate agree to the amendments of the House numbered 1 and 2.

That the Senate agres to the amendment of the House numbered 3 with an
amendment, to wit; On page 3, line 80,insert in the sentence proposed by the
¥ousae to be inserted in the bill, after the word ‘‘been,” and before the word
“ gertified,'t tha word “lawfully ; ™ and that the Honse ngree to the same,

That the Senate agres to the amendment of the House numbered 4, with an
nmendmentf to wit: In licu of the words stricken out by the House insert the
following: 'but the two Houses concurrcntly may reject the vote or votes
when they sgree that such vote or votes have not been so regularly given by
electors whose appointment has been so certified ;" and that the House agree
to the same, .

That the Senate agree to the amendment of the House numbered 5, with an
amendment, to wit: In lieu of the words proposed to bo strickon out and to be
insetted insert as follown: *‘the two Houses ghall concurrently decide were cast
by lawful electors appointed in accordance with the laws of the State, unless
the twvo Houses, acting separately, shall concurrently decide such votes not to
be the lawful votes of the legally appointed clectors of such State, But if the
two Houses shall disagree In respect of the counting of such votes, then, aad in
that case, the vdtes of the elcctors whese appointment shall have been certified
by the execulive of the State, under the ecal thereof, shall be counted;* and

thiat the Housge ngree to ihe same.
?NDREWEJ. CALDWILY.,

GEOQ. F. HOAR,
GEO. P, EDMUNDS,
JAMES L, PUGH,
Managers on the part of the Serialc,

The SPEAKER. ‘The statement of the House conferees which ac-
eompanies this report will be read.
T'he Clerk read as follows:

Amendment numbered 1: The cffect of the House amcndient nunbered 1 is
simply to correct a clerical error which omitted the article *“a" before the word
" contraversy,” and its effectis simply to restore it and preserve the sense of the
scntence.

Amendment numbered 2: Amendment humbered 2 was put upon the bill by
the Houso, and strikes out the words, in lines 20 and 21, ' and the names of the
E:rsons, if any, clected,” tho cffect of which is to prevent the President of the

nate from dolng more than announcing the state of the vote as ascertained
nnd delivered to him by tho tellers; and such announcement shall be decined a
suflicient deelaration of thie per=ens, if any, clected President and Vice-President.,

Amendment numbered 3: The amendment of the House of Bepresentalives
was the insertion in linea 57, 38, 39, after the word * State,'” in line 87, the words
“which shall have been regularly given by electora whose appointment has
becn certified ta according to seelion 3 of this act,’ and striking out the words
in lines 40 and 41 ' except by the aflirmative votes of both Houses,!! The word
“lawfully " is to be inserted after the words ‘has been,'" in line 89, And the
offeot of the amendment is to insure the count of the lawful electoral votes from
any State from which but one return has been received.,

In eddition, there are inserted the words “but the two Iloudes concurrently
may rgjecl. votes which have not been regularly given by certified electors.”
The effect is to express in words what is of clear implication by the words pre-
ceding, thua leaving nothing to doubtful construction,

Talcen as o whole thls amendment will insure the counting of lawfully certi-
fied votes of States, objections of a Senator or a Representative to the contrary
notwithstanding.

‘Amendment numbered 4: This amendment, ag reported from the conferees,
is o remodeling of the language of the House amendment, 8o as to clear up any
amblguity in the section and define accurately ihe meaning of Congress as to
tha decision of all'questions a8 to counting the votes of States from which there
are more than ene return, or paper purporting to be a return, and when there
has been no determination of the question in the Siates by mazaking certain the
counting of votes cast by lawful electors appointed by the laws of the Siate,

1t takes the concurrent votes of both Houscs, deciding that the votes are not
lawful votes, in order to reject them. And, in the casc of the two Houses disa~
greeing, then the electors whose appointment has been certified by the exceu-
tive of the State shall be counted.

The general effect of all these aniendments, and of the bill as reported to the
House, is to provide for the decision of all questions that may arise as to its
clectoral vote to the State itself; and where, for any reason, that fails, then the
Houses circumscribe their power to the minimum under any circurnstances to
disfranchise a State, and such result can only happen when the State shall fail
to provide the mcans for 1he final and conelusive decision of all controversies
as {0 her vote.

Mr. CALDWELL. I move the adoption of the conference report,
and on that motion I call for the previous question.

Mr. BURROWS. I desire to inquire whether this conference report
has bheen acted on by the Senate.

Mr. CALDWELL, It must first be acted on here.

Mr. BURROWS, Then it has not becn acted on by the Senate?

Mr. CALDWELL. Not yet.

Mr. BURROWS. I do not desire to retard action on this matter, bat
it is a very important subject, and I will ask the gentleman from Ten-
nessee whether he hasany objection to allowing the report to be printed
in the RECORD and the question to go over until to-morrow morning.
Of course, when a report is read in this way, there is little opportunity
for its careful examination,

Mr., CALDWELL. This subject has already been fully considered

and discussed; I think it best to ask for immediate action. ¥ insist on

the motion for the previous question. )

The previous question was ordered.

The SPEAKER. The guestion is now on agreeing to the report of
the committee of conference.

Mr. GROSVENOR. I demand the yeas and nays.

The SPEAKER.. Under the rules of the House, 30 minutes are al-
lowed for debate; 15 minutes in support of the report, and 15 minutes
in opposition to it. If no gentleman wishes to take the floor, the Chair
will submit the question to the House.

The yeas and nays were not ordered.

The conference report was agreed to.

Mr. CALDWELL moved to reconsider the vote by which the conferx-
ence report was agreed to; and alse moved that the motion 1o reconsider
be laid on the table. !

The latter motion was agreed to.

PUBLIC BUILDIKG AT FORT SCOTT, KANXS,
Mr. DIBBLE submitted the following report:

The committes of conference on the disagreeing votes of the two Ilouscs on
the smendment of the House to titc bill (S. 1336) for the completion of a public
building at Fort Seott, Kans., having mct, after o full and free conference have
agrecd to recommend and do recommend to their respective Houses a9 fok
lowsa:

That the Senate recede from ila disagreement to the amendment of the Housc
numbered 1, and ngree to the same with an amendment as follows: In line I,
strilke out the word ** {twenty-five ' and {nsert the word ‘' forty ;"' and the Senate
agree to the sanic,

SAMUEL DIBBLE,

N. D, WALLACE,
W.H. WADE

Managers on the part ofﬁ'uz House,
WILLIAM MAHONIZ,
P.B. PLUMB,
G. G. VEST,

Managers on the part of the Seaale.

The following statement accompanying the conference report, under
ihe rules, was read. as follows:

The managers on ihe part of the House o)) {he disagreeing voles of the lwo
Houses on the amendment of the House to the biil (S. 1356} for the completion
of a publie building at Fort Scott, Kana,, present the following Btatement, in
accordince with the rules, bo accompany the conference report:

The bill, as it came from the Senate, provided for an inereuse of $30,600, muking
the total appropriation for Fort Scott, Kans,, $100,00.  Tlhe ITouse amended by
striking out ** fifly " and inserting * twenty-five,’” which would make the total
appropriation $75,000. The effect of the conference report, if agreed to, will be
an increase of $40,000 instead of ¥ ﬁﬂ‘.y—%lmusand " proposed by the Senate, and
" A7 I " S v the Hatise.

Lventy-five thousand " proposcd by th H SAMUEL DIRBLE,

N, D. WALLACL,
W.H. WADE,
Managers on the pavt of the Hovree,

The report wae agreed to.

oy




- 1887. CONGRESSIONAL

RECORD—HOUSE. 669

Mr, DIBBLE moved to reconsider the vote by which the report was
agreed to; and also moved that the motion to Teconsider be laid on the
table. -

The latter motion was agreed to.

) FEES FOR TASSPORTS,

The SPEAKER. A bill (8. 3014) relative to fees for passports was
erroneously referred to the Committee on the Judiciary. If there be
no objection, that committee will be discharged from the farther con-
gideration of the bill, and it will be referred fo the Committee on For-
eign Affairs,

There was no objection, and it was ordered accordingly.

The SPEAKER. The next business in order is the call of commit-
tees for reports of bills of 4 pgivate nature.

ADVERSE REPORT,

Mr. MILLER, from the Committee on Banking and Currency, re;

“ported back adversely the bill (H. T 1530) for the relief of the Mer-
chants’ National Banl of Poughkeepsie, N. Y.; which was laid upon
the table, and the acconipanying report ordered to be printed.
ELIZABETH GLASSBRENER AND MALY GLASSDBRENER.

Mr. MATSON, fiom the Committee on Invalid Pensions, reported
back favorably the Lill (H. R. 10093) for the relief of Elizabeth Glass-
brener and Mary Glassbrener; which was referred to the Committee
of {he Whole House on the Private Catendar, and, with the accompany-
ing veport, ordered to be printed.

SENATE BILLS REPORTED FAYORABLY.

Mr, MATSON, from the Commitiee on Invalid Pensions, also reported
back favorably Senate bills of ihe following titles; which were sever-
ally referred to the Conmmittee of the Whele House on the Private Cal-
endar, and, with the accompanying reports, ordered to be printed:

A bill (8. 2009) granting a pension to David A. Ireland; and

A bill {S. 2196) granting & pension to Ditlian Vandeventer,

DR. 4, LANNING.
. Mr. MATSON, from the Committee on Invalid Pensions, also re-
ported back with amendment a bill (8. 1102) granting an increase of
pensiop to Dr. A. Lanning; whicl was referred to the Committee of the
Whele House on ihe Private Calendar, and, with the accompanying
report, ordered to he printed.
ADVERSE REPORTS,
Mr. MATSON, from the Committee on Invalid Pensions, also re-
ported back adversely bills of the following titles; which were sever-
ally laid on the table, and, with the accompanying reports, ordered to

‘

be printed:
A bill {8. 1248) granting a pension to John M, Young;
A ill (8. 134) granting an increase of pension to.Shadrach Brown;
A hill (8. 2129} granting an increase of pension to John W. Wills;
A bill (8. 1720) grauting a pension to Jobn Thrasher;
A bill (8. 861) granting & pension to John B, Bkages;
A bill (S. 2039) granting an increase of pension to Ira Miller; and
A Dbill (8. 860) granting an increase of pension to John N, Ranyan.

CHANGE OF REFEREXCE.

On motion of Mr. MATSON, the Committee on Invalid Pensions was
discharged from the further consideration of the bill (S. 2435) granting
a pension to Henrietta M. Drom Huut; and thesame was referred to the
Committee on Pensions. :

AIRE, JULIA DE QUINDRE.

Mr. LOVERING, from the Committee on Tavalid Pensions, reported
back favorably a bill {8, 2451) for the relief of Mrs. Julis De Quindrce;
which was referred tothe Committee of ihe Whole [Touse on the Private
Calendar, and, with the accompanying report, ordered to be printed.

GEORGE R. HOOPER.
Mr. LOVERING, from the Committee on Invalid Pensions, also re-
orted back favorably a bill (8. 1838) toincrease the pension of George
2. Hooper; which was referred to the Committee of the Whole House
ont the Private Calendar, and,with the accompanying report, orderedto
be printed. .
HELEX TLUNKETT.

Mr. LOVERING, from the Committee on Invalid Pensions, also r&-
ported back favorably a biil (8. 757) granting a pension to Helen
Plunkett; which was referred to the Committce of the Whole I{ouse
on the Private Calendar, and, with the aecompanying report, ordered to
be printed. ’

ADVERSE REPORT.

Mr. LOVERIXG, {rom the Committee on Invalid Peusions, also re-
portéd—back adversely a bill (8, 1571} granting n pension to Abbie M.
"Hay; which was laid on the table, and, with the accompanying report,
ordered to he printed.

ELIZADETI M. J, MEAGIER.

Mr. LOUTTIT, from the Commiitee on Invalid Pensions, reported
back with smendments the Lill (H. R. 8463} granting a pension to
Elizabeth M. J. Meagher; which was referred to the Committee of the

Whole House on the Private Calendar, and, with the accompanying
report, ordered to be printed.
HARMON DAY,

Mr. HAYNES, from the Committee on Invalid Pensions, reported
back with favorable recommendation the bill (H. R. 9611) granting
a pension to Harmon Day; which was referred to the Committee of the
Whole House on the Private Calendar, and, with the accompanying re-
port, ordered to be printed.

'ADVERSE REFORTS.

Mr. HAYNES, from the Committee on Invalid Pensions, also re-
ported back with adverse recommendation House bills of the follow-
ing titles; which were severally ordered to be laid ou the table, and
the accompanying reports printed, namely :

A bill (H. R. 74225)&. increase the pension of James C. Daggett;

A Dill (H. R. 10125) granting an increase of pension to Sarah F.
Bridges;

A bill (TI. R. 8173) granting a pension to Addison Morrill; and

A bill (H. R. 9454) granting s pension to Emily C, Stannard.

Mr. HAYNES, from the Committee on Invalid Pensions, also reported
back with adverse recommendation Senate bills of the following titles;
which were severally referred to the Committee of the Whole House on
the Private Calendar, and the accompanying reports ordered to be
printed, namely:

A Dill (S, 2570) granting a pension to Horace W. Brownell; and

A bill (8, 475) granting a pension to Mrs. Bridget Rush.

CHANGES OF REFEREKCES.

On motion of Mr, HAYNES the Committee on Invalid Pensions was
discharged [rom the further consideration of the bill (H. R. 10123) for
the relief of Ansyl Potter, and the same was referred to the Committee
on War Claims.

On motion of Mr. MORRILL the Committee on Invalid Pensions was
discharged from the further consideration of the bill (H. R. 8351) for
the relief of J. D. Ash, and the same was referred to the Committee
on Pensions. .

MINERVA AHBEY.

Mr. MORRILL, from the Committee on Invalid Pensions, also re-
porled back with a favorable recommendation the bill (H. R. 10103)
granting a pension to Minerva Abbey; which was referred to the Com-
mittes of the Whole House on the Private Calendar, and, with the
accompanying report, ordered to be priated.

ADVERSE REPOETS,

Mr. TAULBEE, from the Committee on Invalid Pensions, reported
back, with an adverse recommendation, bills of the following titles;
which were severally ordered to be laid en the table, and the accom-
panying reports printed, namely:

A bill (H. R. £798) granting a pension to Thomas J. Hays;

A bill (H. R. 4745) granting a pension to William 8. Bewley;

A bill (H. R. 3684) granting a pension to James H. Taylor;

A bill (H. R. 8882) for the relief of John Campbell;

A bill (H. R, 5769) granting a pension to Sarah F. Harvey;

A bill (H. R. 9305) for the relief of Henry H. Haggard; -

A bill (H. R. 93101 1o increase the pension of Edward J. Buddington;

A bill (H. R: 3967) granting & pension to Samuel 0. Hancock; and

A bill {H. R, 4831} granting o pension to Roberb Ray.

ALPHEUS R. FRENCH.

Mr. THOMPSON, from the Committes on Pensions, reported back
wiih @ Iavorable recommendation the bill (8. 1582) for the relief of
Alphens R. French; which was ref erred to the Committee of the Whole
Heuse on the Private Calendar, and, with the accompanying report,
ordered to be printed.

RECOMMITMENT OF A BIT.L.

Mr. STRUBLE. Mr. Speaker, I am directed by the Committeec on

Pensions to dsk the House to return to that Committee for further con-
sideration the bill (S. 1463) granting arrears of pension to Mary Helena
Mahan. It now stands on the Calendar of the House under an adverse
report.
The SPEAKER. The request is not strictly in order at this time;
but if there be no objection the Committee of the Whole House will
be discharged from the further consideration of the bill, and it wiil be
recommitted to the Committee on Pensions.

There Was no objection, and it was so ordered.

- MALITTY ROSE.

Mr. WHITE, of Pennsylvania, from the Committee on Pensions, re-
ported hack with o favorable recommendation the bill (8. 2335) for the
relief of the heirs of Malitty Rose; which was referred to the Commit-
tee of {he Whole House on the Private Calendar, and, with the accor~
panying report, ordered to be printed.

AMARGARET R. JONES.

Mr. ELDREDGE, from the Committes on Pensions, reported back
wilh a favorable recommendation the bill (H. R. 10082) to increase
the p&’q.sion of Margaret R, Jones; which was referred to the Committee
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Mr. COCKRELL, the chairman of the committee said:

As the Senator says, others may wish to speak, and when we ascerlain that,
We can arrange when thc vate shall be takeir. In the mean time we can leave
the joint resolution on the Calendar, so as te be called up at any time. It may
be left as unfinished business, perhaps.

Mr. Bratr. I should like that very much indeed, with the understanding that
av;':;w be not pressed until o proper opportunity comes, after what has been
paid.

The PRESIDING OFFICER (Mr, SEWELL in the chair). If there be no objection,
that order will be made, and the joing resolution wiil be laid sside, retainjng its
present position on the Calendar, -

It was postponed with that understanding, and, as I have said, next
Tuesday morning at the close of the morning business I will move to
take up the resolution.

EXECUTIVE COMMUNICATION.

The PRESIDENT pro {empere.  Is there further morning business ?

Mr. HOAR. I desire to inguire of the Chair whether a letter of the
Secretary of State, with certain papers accompanying the same in re-
gard to foreign archives, has been presented to the Senate this morning,

The PRESIDENT pro tempore. ‘There was a letter from the Secre-
tary of State presented.

Mr. HOAR. I desire that the letter and the accompanying papers
e printed, bath the letter and the documents accompanying it. The
accompanying papers are letters from Mr. Parkman and other gentle-
men high in authority as historians. '

The PRESIDENT pro tempore. ‘The order to print will be made if
there be no ohiecfion.

FLORIDA LAKD FORFEITURE.

Mr. CALL. Mr. President, before proceeding with the remarks which
I was submitting to the Senate yesterday——-

The PRESIDENT pro tempore. The Chair will lay before the Sen-
ate the resalutions submitted by the Senator from Florida [ Mr, CArLL]
on the 7th instant. - .

The CHIEF CLERE. Resolutions of Mr. CALL to provide for the
forfeiture of certain lands granted to the State of Florida to aid in the
constguctlon of a line of railrond from Fernandina to Tampa Bay,
Florida.

Mr. CALL. Mr. President, before proceeding I ask to amend the
resolution by making it a joint resolution, and in the second paragraph,
after the word *‘against,”’ by striking out ‘‘all corporations ?* and in-
gerting *! Florida Navigation and Railway Company;’’ so as to read:

2. Resolved, That the Attorney-General of the United States be instructed to
bring suit through the distriet attorneys of the United Statea for an injunction
aguinst the Florida Navigation and Railway Company, or their agents, &e.

Then I propose to strike out the words *‘States or railroad com-
panies,” and insert the words “State of Florida. "

The PRESIDENT pro tempore, 'The Senator will send forward his
amendments to the desk. )

Mr. HOAR. Ishould like to inguire of the Senator from Florida
if he desires to proceed with his remarks before we take up the con-
ference report. S

Mr, CALL. Iwil vield to the Senator from Massachusetts, if he
desires it, provided there is ta be no discussion of the subject.

Mr. HOAR. I presume there will be none.

Mr. CALL., With that understanding, I am willing to yield.

The PRESIDENT pro tempore. Does the Senator from Florida yield
at this stage?

Mr. CALL. I will, aftersubmitting the amendments. As I propose
to amend, the resolution will read:

A joint resolution (S. R. 98) relative to the forfeiture of certain lands granted to
ihe State of Florida to zid in the conatruction of a line of road from Fernan-
dina to Tampa Bay, Florida:

e it resotved, &e., That the grant approved May 17, 1836, granting lands to the
State of Florida for the construction of & line of railroad from Fernandina, Fla.,
to Tampa, Fla,and from the Saint John's River, Florida, to Pensacola, Fla.,
should be forfeited as to all lands not carned before the time fixed in the aoet for
the expiration of the grant, namely, ten years from the date of (he approval of
the act in May,1856; and that the eaid lands so forfeited shall revert to the
United States and be subject to homestead setliement, reserving to all aciual

settlers the right to 160 acres of land, and the right to enter, at the price of $1.25
per acre, 80 acres of land where they have purchased the same or the improve-
ments on it; and that the Commitice on Public Luuds be instructed to report a
Dbill to the Sennte to this effect.

Hesolved further, That the Attorney-General of the United States be instructed
to bring siit, throngh the district attorneyn of the United States, for an injunc-
tion against the Florida Navigation and Hailway Carporation ortheir agents at-
tempting to sell, or selling, or advertising for enle the lands of the United Stales
embraced in the grant made to the State of Florida under the act entitled ** An
act granting public lands in alternate sections to the States of Florida and Ala-
bama to aid in the construction of certnin rnilronds in sald States,” approved
May 17, 1856, while bills for the forfaiture of the same shinll be pending before
Conpresas which have been orghall be recommended by the committees of ¢ither
Tlouse of Congress to be forfeited.

The joint resolution was read twice by its title.
. The PRESIDENT pro fempore. The resolution will he modified as
proposed, if there be no ehjection.
COUNTING OF ELECTORAL VOTES.
Mr. HOAR. I now move to take up the conference report on the bill
(8. 9 fixing a day for the meeting of the electors for President, &e.
The PRESIDENT pro femporc. The Senator from Massathusetts

moves that the Senate proceed to the consideration of the conference
report named by bim,

Mr. EDMUNDS. ¥ undersiand from the l'uﬁng of the Chair that
doing this as a privileged matter would not displace the resolution of
the Senator from Florida [Mr. CALL], so that this heing disposed of
the Senator from Florida will be entitled to go on. I think it is fair
to him that that should be understood.

Mr. CALL. Thatis my understanding, Mr. President.

The PRESIDENT pro tempore. The Senator from Florida undouht-
edly will have the right to the floor in the next morning hour, or at
any time before 2 o’clock.

Mr. CALL, My purpose was o yield tothe Senator from Massachu-
setts on the condition which he agreed to, that his report should be taken
up subject to objection if there was discassion; that he would not in-
gist wpon it if it led to discussion, That was the understanding.

The PRESIDENT pro tempore. The question is on the motion to
proceed to the consideration of the conference report.

The motion was agreed to; and the Senate proceeded to consider the
report of the committee of conference on the bill (8. 9) to fix the day
for the meeting of the electors of President and Vice-President, and to
provide for and regulate the counting of the votes for President and
Vice-President. and the decision of questions arising thereon.

The PRESIDENT pro tempore. The report will be read.

Mr. EDMUNDS. T understand that this conference report was read
when it was presented, and therefore the simple question is on agree-
ingtoit. I wish to say that as agreed upon by the conferees of the
two Houses, as I understand it and as I believe they understand it, it
is in suhstance and, except in two or three lines, in the very form that
the Senate have passed it over and over again; and so I suggest that it
is not necessary to read the report again, but we ought to act upon it
at once.

The PRESIDENT pro fempore. If the reading is not called for, it
having been previously read at length, the Chair will put the question
on agreeing to the report of the conference committee.

Mr. WILSON, of lIowa. Mr. President, I do not intend to engage
in any extended discussion of this report, but I merely wish to state, in
the briefest manner possible, that I can not vote for concurrence, for the
reason that I can not agree to the doctrine upon which this report is
based.

As I understand it, it assumes to the two Houses of Corgzress acting
concurrently the jurisdiction to determine and induce the cireumstances
out of which would spring the right of the House of Representatives
to elect a President of the United States and of the Senate to elect 2
Vice-President. I do not believe that the Constitution contemplated
a jurisdiction of that character in the two Houses of Congress; and in-
asmuch as I believe this bill proposes to assume a jurisdiction whicl,
in my judgment, is prohibited by the Constitution, I ghall content my-
self with voting against the bill, having cxpressed myself more ab
length when the Senate bill was hefore the hody during the last session
of Congress.

The PRESIDENT pro fempore. 'The question is on agreeing to the
report of the committee of conference.

The report was concurred in.

ENROLLED BILLS SIGNLD.

A message from the House of Representatives, by Mr. CLARK, ita
Clerk, announced that the 8peaker of the Iouse had signed the follow-
ing enrolled bills; and they were therenpon signed by the President
pro lempore:

A bill (H, R. 356) granting a pension to Lucinda Barrett;

A bill €H R. 429) granting a pension to Harry McElhinny;

A bill (H. R. 927) granting a pensiou to Cudbert Stone;

A Dill (H. R, 929) granting a pension to G. W. Fraley; -

A bill (H. R. 1860) granting a pension to Frederick Robertson:

A bill (H. R. 4103} granting & pension (o M. 8. Clay;

A bill (H. R. 4265) granting a pension to Josiah Mahoney;

A hill (H. R, 5599) granting a pension to Joshua L. Morris;
. A bill (1. R. 5894) for the relief of Elon A, Marsh and Minard La-
ever;

6132) granting a pension to William Lynch;

6314) to increase the pension of James Carlin;
6443) granting a pension to Alexander Faleaner;
G817) granting a pension to Thomas Brown;

6819) granting & pension to William Conner;

6825) granting o pension to James R, Baylor;

6832) granting a pension to Mrs, Catharine Sattler;
7540) to increase the peusion of Frauklin Sweet;
7893) for tho relief of George W. TItobaugh;

7698) gronting a pension to Robert K. Bennett;
779G) granting a pension to James Long;

8150) granting a pension to Jesso Camphell;

8180) to increase the pension of Charles Hahnpeman;
8280) granting a pension to Jokno Pattou;

8310} granting a pension to Cyra I.. Weston;

8474) granting a pension to Jumes MeGlen;

8623) granting a pension to Mary E. Hedrick;
BR27) granting a pension to John Buchanan;

§630) granting & pension to Aaron Garis;

A bill (H. .
A hill (H. R,
A bill (H. R.
A bill (H. R.
A bill {11, R.
A bill (H. R.
A bl (L R.
A bill (H. R.
A bill (H. R.
A bill (IL. 1.
A Lill (H. K.
A bill (IL 3.
A Dhill (H. R.
A bill {H. R.
A bill (H. R.
A bill (IL R.
A bill (IL R,
A bill (H, R.
A bill (1. R



